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EDITORIAL

NAME YOUR WORTH

Until about three years ago, the practice had been for persons suing in
defamation to claim general damages (as opposed to special damages)

without specifying any amount. In 1997 the High Court departed from that
long-standing practice. It refused to hold as improper claims for general damages
in the amount of RM30 million for alleged libel, in one case, and for RM15
million for alleged slander and a further RM15 million for alleged libel, in another
case.

The main grounds for the decisions in the two cases were that there was
nothing in the Rules of the High Court 1980 to prohibit a plaintiff from quantifying
the amount of damages he claimed; that in defamation cases where damages
to be awarded were in respect of  loss of  reputation,  it was for the plaintiff to
affix a figure to indicate what that loss was worth; and that the quantification
of damages would obviate the element of surprise or shock to the defendant
and would prevent the plaintiff from asking for a “more exorbitant figure”.

An appeal against the two decisions was dismissed by the Court of Appeal.

Since then it has become commonplace for a plaintiff to claim in the hundreds
of millions of ringgit in general damages, for alleged defamation. Taking the
court’s decision to its logical conclusion, it is possible for someone one of these
days to assess the worth of his loss of reputation at RM1 billion and to claim
that amount.

What is even more alarming is that these ‘mega’ claims are beginning to
be made in negligence and other actions as well. That this could happen was
something which should have been foreseen because it was impossible to
confine the logical consequences of the decisions of the High Court to only
cases of defamation. Once it was held that there was nothing in the rules of
procedure to prohibit plaintiffs from fixing the amount of general damages they
claimed, the door was open for every plaintiff, not just those claiming in
defamation, to name his figure.
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The reasons given by the courts for allowing plaintiffs to quantify general
damages do not appear to be in accord with the practice then generally accepted
in the Commonwealth, including this country.  In 1965 a High Court had held
that it was not the practice to specify the amount of general damages in the
pleadings. That decision was not followed in 1997 on the ground that the case
involved a claim for personal injury and not for defamation: awards of damages
in personal injury cases and defamation actions served different purposes and
had different elements and different histories, and the practice of not quantifying
general damages in personal injury cases should not therefore be applied to
defamation actions.

But surely those differences had been there all this while; they were not
something newly discovered.  In any case why should the difference in the
purpose of awards in  personal injury cases and in defamation actions mean
that plaintiffs in defamation actions can quantify their general damages while
those claiming in negligence and other actions cannot.

The proposition that the plaintiff is the best judge of the worth of his loss of
reputation, too, is unsound.  There is no question but that the court alone has
the function of assessing damages to be awarded. The assessment is based on
proof of loss. In that exercise the quantification by the plaintiff of his loss at
RM100 million or RM200 million has no relevance.  It is really pointless for
plaintiffs to ask for whatever they wish.

The danger of the present practice of allowing plaintiffs to specify general
damages is that the court can be unconsciously influenced by the enormity of
the claims.  A judge would look absurd if, on a claim for general damages for
RM200 million for defamation, he were to award RM50,000.00 or even
RM200,000.00  -    the latter sum would have been considered  quite a substantial
award in days gone by but is nowadays a pittance.  A reasonable figure in the
circumstances would have to be something much more.  In the result awards
of damages of a few million ringgit in defamation actions have become quite
common.

Compared with awards of damages in personal injury cases the amounts
awarded in defamation actions seem to be wholly disproportionate and, indeed,
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unrealistic.  It is worthwhile to bear in mind the observation made in a judgment
of the Court of Appeal in England in 1996 that it is “offensive to public opinion,
and rightly so, that a defamation plaintiff should recover damages for injury to
his reputation greater, perhaps by a significant factor, than if that same plaintiff
had been reduced to a helpless cripple, or an insensate vegetable.”

The recent announcement by Datuk Dr Rais Yatim, the Minister in the
Prime Minister’s Department, that the government is reviewing legal provisions
governing awards by the courts, no doubt, reflects the government’s concern
over these large amounts of damages awarded in defamation cases.  In the
announcement the Minister expressly made comment of the “vast disparity in
damages being awarded by the court for loss of life and limb as a result of a
road accident, for example, compared with that awarded for one’s reputation
in a defamation suit which could reach as much as RM10 million”.

Apart from that, the undesirable effect of these substantial awards in
defamation actions on the press should not be overlooked. Recently awards of
RM200,000.00 were each made against two local newspapers.  Such awards
are bound to deter the press from exercising its right to freedom of speech and
expression. With every possibility that it could be liable in damages to millions
of ringgit, newspapers no longer undertake investigative journalism. While in
other countries it is part and parcel of the function of the press to expose abuse
of power and wrong-doings on the part of public and private individuals, in
Malaysia the press cannot afford to do so.  The price which may have to be
paid is very high.  This “gagging” by the court of press freedom is inimical to its
constitutional  role as the guardian of public rights.  It works against the public
interest.

It is timely that the whole issue of allowing plaintiffs to specify what they
consider their worth in their claim for general damages and the new policy of
awarding substantial damages be carefully gone into, not only in respect of
defamation actions but generally.

The present unsatisfactory situation illustrates the danger in the court’s
adopting a novel policy in disregard of established practice and without carefully
considering the adverse and far reaching consequences its decision can have.
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1. INTRODUCTION

When presenting a paper on the aforementioned subject, it is sometimes
necessary to recall the rationale or principle behind the administrative

law remedy of judicial review.

It is trite law that due to the Constitutional separation of powers1 of the
State, the sole interpreters of the law is the judicial arm of the State. However
with the modern proliferation of administrative tribunals2 deciding matters
involving both law and facts affecting citizens, the superior courts had asserted
their inherent common law powers to supervise these tribunals by way of the
prerogative orders of inter alia certiorari, mandamus, prohibition and  the private
law remedy of  declaration.3  This is despite ouster clauses in Section 33 B (1)
of the Industrial Relations Act 1967 (“the IRA”). In fact, the opening words of
Section 33 B (1) of the IRA embodies the ultra vires doctrine by use of the
words “... Subject to this Act...” In Re: Racal Communication (1981) 2
AC 374 Lord Diplock stated that there is a presumption at common law that
statutory “inferior” tribunals (a term given by Lord  Morris in the Anisminic
Ltd v. Foreign Compensation Commission (1969) 2 AC 147) cannot be
final arbiters of questions of law.

The grounds on which relief in judicial review is given today has been
succinctly summarised by Lord Diplock in Council of Civil Service Union v
Minister etc (1985)  AC 374 (“the CCSU case”) under 3 developed  heads
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i.e. “illegality”, “Irrationality” and “Procedural impropriety”. The future
developing head for review is termed by Lord Diplock as “proportionality.”4

2.   RECENT DEVELOPMENTS  IN JUDICIAL  REVIEW  IN EMPLOYMENT  LAW

The greatest activity in Judicial review has been in the area of employment
law - at  least as far as Malaysia is concerned.  Almost all the leading

cases in this area of administrative law have been cases concerning the Industrial
Relations Act 1967 (“the IRA”) and to a lesser extent the Employment Act
1955 (“the EA”) and to a still lesser extent the Trade Unions Act 1959 (“the
TUA”). 5

For convenience and easy comprehension I have taken the liberty to classify
the sub-heads under which these current developments can be examined.

(a) Dismissals - Constitutional right to livelihood

The Court of Appeal in two decisions - Tan Tek Seng v Suruhanjaya P.P. &
Anor (1996) 1 MLJ 261 (CA) and Hong Leong Equipment Sdn Bhd v.
Liew Fook Chuan & Anor (1996) 1MLJ 481 (CA) have “elevated” the
right not to be dismissed without procedural safeguards and without substantive
just grounds respectively as being constitutional rights of employees protected
by Part II of the Federal Constitution.  The Federal Court in  R. Ramachandran
has confirmed this “elevation”.6

(b) Dismissal - scope of that term

In Wong Chee Hong  v. Cathay Organisation  (M) Sdn Bhd (1988) 1
MLJ 92 (SC) the then Supreme Court had held that  the  common law test
should be used to determine the scope or meaning of the term ‘dismissal’ in

4. See R. Ramachandran v. Industrial Cour t & Anor (1997) 1 MLJ 145 (“the R.
Ramachandran case”) for a discussion of these heads

5. See for example the recent case of Menteri Sumber Manusia v.ABOM (1999) 2 MLJ
337 (FC)

6. See the Writer’s article “ Security of tenure in Employment - Constitutional  and Proprietary
rights of employees”. In (1996) 3 MLJ cxviii for a fuller discussion of this topic.
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Section 20(1) of the IRA.  Apart from the ‘termination simpliciter’ dismissal
expounded in Dr. A. Dutt v Assunta Hospital (1981) 1 MLJ 304 ,the
Supreme Court had in Wong held that “dismissal” includes “constructive
dismissal” applying  the ‘contract test’.

The Court of Appeal in the case of Ang Beng Teik v. Pan Global Textile
Bhd, Penang (1996) 3 MLJ 137 (CA) had expanded the scope further to
frame the test as the “just and equitable” test .  The rationale, according to the
Court of Appeal are the provisions of Section 20(1) itself as explained in Goon
Kwee Phoy v. J.P. Coats  (M) Bhd (1981) 2 MLJ 129 at 135 (FC)  and
section 30(5) of the IRA.7  However it is submitted that two years after Ang
the Court of Appeal in Anwar bin Abd. Rahim v Bayer (M) Sdn Bhd
(1998) 2 MLJ 599 (CA) had put the clock back .8

(c )    Dismissal  -  Procedural unfairness

The perennial question haunting the law of dismissal pertaining to procedural
pre-dismissal domestic inquiry has been subjected to judicial review by our
superior courts.  The cases like Dreamland  Corp (M) Sdn Bhd v Choong
Chin Soon (1988) 1 MLJ 111 and Wong Yuen Hock v. Hong Leong
Assurance Sdn Bhd (1995) 2 MLJ 753 and Milan Auto Sdn. Bhd. v.
Wong Sek Yen (1995) 3 MLJ 537 are in point. 9

However in Syed Dharmalingam bin Abdullah v. M.B.(M) Sdn. Bhd.
(1997) 1 MLJ 352 (FC) the Federal Court has in effect joined the controversy
by holding that a pre-dismissal inquiry is a statutory right of an employee covered
by the Employment Act. I submit that based on  the dicta in the Court of
Appeal cases in Tan Tek Seng and Hong Leong Equipment Sdn. Bhd.

7. For an elaborate analysis see - the Writer’s article “Whither the test for unjust ‘constructive’
dismissal in Malaysia ?” in (1999) 3 MLJ XC.

8. The Federal Court had dismissed Anwar’s appeal in the case.
9. For a detailed examination see the writer’s article “The Domestic Inquiry in Industrial Law

- Contractual ,Statutory and Constitutional Implications”- (1996)  2 ILR ix. For the writer’s
earlier articles on this subject - see “The Domestic Inquiry- Procedural  unfairness ?
(1994) 2 ILR i  and The Domestic Inquiry -Old wine  in a new Bottle ?” (1991) 1 ILR ix
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referred to above, the right to a pre-dismissal inquiry is a Constitutional right of
all employees. 10

(d)  Dismissal - who is a “workman”?

The then Supreme Court in Inchape Malaysia Holdings Bhd v R B Gray
(1985) 2 MLJ 297  held that to be a “workman” within the meaning of the
IRA, the courts should apply the functions test to see if the dismissed person
as a member of the Board of Directors of the employer  was the “directing
mind and will”  of the company employer.

With respect, that decision was not only per incuriam but misapprehended
the facts.11   It was almost  10 years later that the Federal Court in Hoh Kian
Ngan v. Mahkamah Perusahaan (1995) 3 MLJ 369 pointed out the
erroneous basis of that decision and finally two years later gave an
unceremonious burial to the Inchape case in the last page of K.Ganesan v
Kojasa Holdings Bhd (1997) 2 MLJ 685.

With respect, the decision in Hoh Kian Ngan is founded on long and
established authority.  It is consistent with the purposive approach in construing
social legislation like the IRA and fundamental rights protected by Part II of
the Federal constitution.

(e)  The Appellate /Review function divide in Judicial review

This divide has been brought out recently by the dissenting judgement  of Wan
Yahaya FJ in R.Ramachandran12 Wan Yahya FJ’s dissent in R.
Ramachandran was two pronged. Firstly, the Learned Judge held that a review
court cannot go into the facts of the dismissal to make a finding of a unjust
dismissal.  Secondly, the learned Judge held that on a construction of section

10. For an elaboration of this point - please see the writer’s 1996 article referred to in Note 9
supra.

11. See the Writer’s Article “Whither the “workman” ratio decidendi - the dichotomy in
Inchape (M) Holding  Bhd v Gray case” (1991) 1 ILR i

12 See for example “Judicial review  and Appellate powers: Recent  trends in Hong Kong and
Malaysia” by Dr. K. Arjunan (2000) 2 MLJ 1xx.
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25 of the Courts of Judicature Act 1964 (“CJA”) and 0.53 Rules of the High
Court 1980 read together, the Superior Court cannot give consequential relief -
a function reserved for the Industrial Court.  On both prongs he relied on
common law authorities.

We will discuss the first prong in this section and the second prong in
section (f) hereunder. In the first prong, Wan Yahaya FJ proceeded in his
dissent on the basis that the ground for review in R. Ramachandran was for
“error of law on the face of the record.”13   With respect there was no factual
basis for this assumption by the Learned Judge.  In R. Ramachandran Wan
Yahaya’s sole ground for agreeing to quash the Industrial Court decision was
for “ error of law on the face of  the record”, as propounded in the dissenting
judgement of Lord  Morris in the Anisminic case (1969) 2 AC 147.   However,
the learned Judge, I submit , placed wrong reliance on this ground for review.
There are two reasons to say so.

Firstly, the majority judgements in R. Ramachandran did not rely on this
ground to quash.  Secondly, that ground for review known as “error of law on
the face of the record”had been despatched to the pages of English legal
history  in Ex-parte Page (1993) AC 682. (Per Lord  Browne-Wilkinson at
page 701) With the demise of that ground in 1993 , I submit that the collateral
rule to the effect that no consequential relief will be given for review on that
ground, was also buried.

The traditional basis of judicial review that it “relates to the decision -
making process and not the decision itself” is responsible for the divide.  I say
‘traditional” because if one examines the historical development of judicial
review from the ancient ‘writ’ of certiorari, one will find that judicial review
germinated from one single ground called review for “error of law on the face
of the record”.  In its original form, such a review was confined to the superior
court examining decisions of ‘inferior’ tribunals for errors of law - apparent on
the face of the ‘record’.

Whether or not such errors of law (i.e. mistake of pure law- usually a
blatant misconstruction of a statute) were ultra vires or intra vires did not

13. At page 199, 202, and 214 of R. Ramachandran .  At page 199 the Learned Judges states
“... error of fact and  law ...”
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matter.14  If there was such an error, the superior court corrected the ‘certified’
record and sent it back to the inferior tribunal for a re-hearing of the matter
and a decision in conformity with the corrected error of law.

This traditional narrow view of the remedy of certiorari saw its “darkest
hour” in R v. Nat Bell Liquors (1922) 2 AC 128 (per Lord Denning in
O’Reilly v Mackman  (1983) 2AC 237 at 253). Subsequent developments
in the law of judicial review - especially by the use of the declaratory remedy
saw leading cases like Ass. Provincial Pictures  Houses Ltd v Wednesbury
Corp (1948) 1 KB 223, Ridge v Baldwin (1964) AC 40, Conway v
Rimmer (1968) AC 910 and Anisminic Ltd. v. Foreign Compensation
Commission (1969) 2 AC 147 establishing and expanding the scope of the
ultra vires doctrine.

Hand in hand with this expansion, review for process began to take the
appearance of review for substance.  The reason was not only because of the
erroneous finding of a ‘jurisdictional fact ’ but also an incorrect application
or inference of a correct finding of a jurisdictional fact by the inferior tribunal.
Review on this ground is done under the head of “error of law” (or the “illegality”
head in the CCSU case) and not “error of law on the face of the record”.
Cases like Sec. Of State for Education etc v. Tameside MBC (1977) AC
1014 and Re. Racal Communications (1981) 2 AC 374 are on point.   The
Supreme Court decision in Malayan Banking Bhd v. ABOM (1988) 3 MLJ
204 is an example in Malaysia.15  Since Wan Yahaya FJ referred to “... error
of fact and law ...” (at page 199 of R. Ramachandran) it is plausible that the
learned Judge was referring to the ground for review termed as “error of law”
and not “error of law on the face of the record”.  If so, with respect the pivotal
basis of the learned Judge’s dissent on the first prong will be untenable.

Apart from R. Ramachandran recent examples of cases in Malaysia are
Harris Solid State (M) Sdn. Bhd. v. Bruno etc (1996) 3 MLJ 489 which

14. See Ex-parte  Shaw ( 1952) 1 KB 338 at page 341 et seq for a historical  analysis of the
development of the remedy of certiorari for error of law on the face of the record.

15. The U.K. authorities on when a finding of fact can amount to jurisdictional error are set out
in that case. See also Min of Labour v . NUJ (1991) 1 MLJ 24.
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dealt with purported findings of fact or inferences of fact by the Industrial
Court without evidential basis; Amanah Butler (M) Sdn Bhd v Yike Chee
Wah (1997) 1 MLJ 750 - which dealt with the Industrial Court not taking into
account documentary evidence; Swedish Motor Assemblies Sdn Bhd v
Hj Isson (1998) 2 MLJ 372 - which dealt with the Industrial Court making
a wrong inference of law and fact from the primary facts found by it and
Quah Swee Khoon v Sime Darby Bhd (2000) 2 MLJ 600 - which dealt
with the findings of fact unsupported by the evidence.

However in William Jacks v S Balasingam (1997) 3 AMR 2585 the
court of appeal drew the boundary between review for substance and appellate
interference i.e. there can be no review to see if evidence tendered in the
Industrial Court was credible. Recently in Quah’s case (above) the court
explained the thin but definite boundary between review for substance and
appellate interference.

With respect, in my submission Wan Yahaya FJ in R. Ramachandran
failed to see the boundary.  The Learned Judge also failed to appreciate that
“error of law on the face of the record”as a ground for review was buried in
Ex-parte Page (1993) AC 682. In my submission that burial also saw the
demise of the collateral rule under that ground for review  that no consequential
relief could be given after an inferior body’s decision is quashed for “error on
the face of the record.”

After that burial in 1993 in Ex-parte Page, when one examines the common
law landscape, one will see (to borrow an imagery from the poet T.S. Elliot’s
“The Waste Land”) prominent tombstones such as Mc Celland v N. Gen.
Health Services Board (1957) 1 WLR 594, Ridge v Baldwin (1964) Ac
40, Anisminic Ltd v. F.C. Comm. (1969) 2 AC 147, Hill v. Parsons &
Co. Ltd. (1972) I Ch. 305 in which consequential relief pursuant to the
declaratory jurisdiction of the Superior Courts were given.  Hence the majority
in R. Ramachandran did not make a radical  departure from the common law
as has been suggested by some lawyers.
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(f)  Consequential relief in judicial review

We will now discuss the second prong of Wan Yahaya FJ’s dissent in R.
Ramachandran. In my submission, the question of consequential relief

in judicial review was always, intertwined with the debate on the Judicial review
/appellate function divide. The R. Ramachandran case followed on its heels
by the Harris Solid State case on this point was the inevitable development
in the law of judicial review in recent times. In the former, consequential relief
was given to the Appellant- in the latter consequential relief was given to the
Respondents.  In both cases the High Court had refused to do so.  The Federal
Court in R. Ramachandran and the Court of Appeal in the Harris Solid
State case acted on a construction of two statutes - the IRA and the CJA to
found the jurisdiction to award consequential relief.  The common thread that
runs through both cases is the avoidence of delay in industrial adjudication.16

Wan Yahaya FJ dissented on this point of the construction to be given to section
25 of the CJA. With respect Wan Yahaya FJ was also wrong on this point in
his dissent.  This will be discussed below.

Although R. Ramachandran relies on section 30 (3) of the IRA to frame
the policy of the Act on delay, I submit that section 29 (g) of the IRA is a better
basis.  Section 29 speaks of the “Power of the Court” in “any proceedings” to
direct and do all things for the “...expeditious determination of the matter before
it ...”.  I submit that the positive terms in which the power is couched implies
that the policy and purpose of the IRA is that there should not be any delay
in industrial adjudication. It is trite law that despite the discretion conferring
word “may” in section 29 of the IRA, that discretion of the Industrial Court
therein can be construed as imposing a duty on that court to expedite matters
before it.17

Today- at least since 24th July 1997, when section 17A of Interpretation
Acts 1948 and 1967 came into force, the courts have to give effect to this
policy, and purpose of the IRA.  Section 17A of that Act provides:

16. In Dunlop Industries Employees Union  v DMI Bhd (1987) 2 MLJ 81 the avoidance of
delay in industrial adjudication also figured prominently.

17. See for example Shelly v  (1949) AC 56 and Ex-parte Fire Brigades Union (1995) 2 AER
244.
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“17A   In the interpretation of a provision of an Act, a construction
that would promote the purpose or object underlying the Act (whether
that purpose or object is expressly stated in the Act or not) shall be
preferred to a construction that would not promote that purpose or
object”

I submit that the majority in R. Ramachandran had carried out that purpose
and object of the IRA.  On the other hand, with respect, Wan Yahaya’s dissent
on the construction to be given to section 25 of the CJA did not distinguish
between the words “power”and “jurisdiction” as occurring in that section.18

Hence in my submission Wan Yahaya’s dissent was erroneous on this point.
The majority in R. Ramachandran held at section 25 of the CJA read with
paragraph 1 of the Schedule thereof gave power to the superior courts in
review to order consequential relief.

In fact Wan Yahaya FJ in R. Ramachandran did not give effect to the
disjunctive word “or” appearing in the proviso to section 25 (2) of the CJA
when he said at page 212 of R. Ramachandran:-

“... section 25 (2) must be read with 0.53 of the rules of the High
Court 1980; and when so read, the powers under the Act (CJA)
do not seem to be unlimited...” (words emphasised and in brackets
supplied)

When section 25 (2) is read with the disjunctive “or”, one will see that when
section 25 of the CJA is read with the Schedule thereof there is power in the
superior court to award consequential relief after quashing the award of the
Industrial Court - as was done by the majority in R. Ramachandran. As
suggested by Wan Yahaya one cannot read the provisions of the CJA “with”
the provisions of O.53 RHC 1980- a subordinate legislation- to defeat the powers
of the superior courts found in the CJA . This is because by virtue of section 23
(1) of the Interpretation Act 1967(now the Interpretation Acts 1948 and 1967)
if there is a conflict between the CJA and RHC 1980 the former will prevail.
With respect this point was not considered by Wan Yahaya FJ. I submit that on

18. See the dicta of Azmi FJ in Majlis Peguam & Anor v. Tan Sri Mohd. Yusof (1997) 2
MLJ 271 at page 286
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this score also the dissent in R. Ramachandran was erroneous.

I submit that at common law consequential relief was always available in
judicial review.  Cases pursuant to the declaratory jurisdiction of the High
Court are in point. Some of these cases are Ridge v. Baldwin (1964) AC 40
(HC) Mc Celland v N. G. Health Services Board (1957) 1 WLR 594
(HL), Anisminic Ltd v . F. C. Comm. (1969) 2 AC 147 (HL), Hill v
Parsons & Co. Ltd. (1972) 1 Ch. 305 (CA). A local case example is
Shamsiah bte Ahmad Sham v PSC (1990) 3 MLJ 364. (SC)

In fact it is implicit in the declaratory jurisdiction of the High Court as spelt
out in O.15 r16 of the Rules of the High Court 1980 that consequential relief
should normally be claimed - but if it is not done, the proceedings should not be
objected to on the basis of that omission. O.15 r16 RHC 1980 provides :-

“r.16. No action or other proceeding shall be open to objection on
the ground that a merely declaratory judgment or order is sought
thereby, and the Court may make binding declarations of right
whether or not consequential relief is or could be claimed”.
(emphasis supplied)

3. THE CURRENT SCOPE OF THE OUTSTER CLAUSE IN SECTION 33 B (1)
            OF THE IRA

Today, in view of the developments aforementioned, I submit that a number
of cases on judicial review in the past are no longer good law.  Due to

space and time constraints some of these cases only can be mentioned. They
are  NUPCIW v API Sdn Bhd (1980) 1 MLJ 42 and Dragon & Phoenix
Bhd v KPPM Textile & Pakaian P. P. (1991) 1 MLJ 89.

I submit that today the ouster section in section 33 B(1) of the IRA still
shelters  the following matters:- matters in the nature of non-statutory procedure
in the Industrial Court- Hotel Jaya Puri v. NUHBRW (1980) 1 MLJ 109;
matters relating to credibility of witnesses heard by the Industrial Court - Quah
Siew Khoon v Sime Darby Bhd (2000) 2 MLJ 600 at 613; matters relating
to adjudication of the “Ringgit and sen” in a dispute over a Collective Agreement
- Sabah Banking Employees v SCBA (1989) 2 MLJ 284 and matters
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relating to finding of non-jurisdictional facts.

The decision of the House of Lords in Ex-parte TSW Broadcasting Ltd
(The Times 30/3/92) as explained by Lord Browne-Wilkinson in Ex-parte
Page (at page 702) will mean that a mere existence of a mistake of law made
at some earlier stage of the decision making process will not vitiate the actual
decision made.  The test appears to be whether or not a relevant error of law
in the actual decision making process which error affected the decision, was
made by the inferior body.  This development further enhances the scope of
coverage of the ouster section.

4. PROBABLE  FUTURE DEVELOPMENTS  IN JUDICIAL  REVIEW  IN
            EMPLOYMENT  LAW

In R. Ramachandran, (at page 198) Edgar Joseph  Jr. FJ expressed the
hope that the Federal Court had “... pointed the way to new horizons in the

forward march of judicial review...”  I submit that the following areas are
fertile grounds for this forward march.

(a) Fact finding in non-compliance cases under section 56 IRA

Ever since the decision in Dragon & Phoenix Bhd v. KPPM Textile etc.
(1991)1 MLJ 89 the Industrial Court had to labour with a threshold
jurisdictional question in non-compliance cases.  This is the question “Is there
a dispute of facts in the matter?” If the answer was “yes”, the Industrial Court
had to decline jurisdiction to deal with the complaint. With respect, I submit
that the Dragon & Phoenix case is per incuriam. The reason is that the case
did not consider a somewhat inconspicuous amendment to section 29 of the
IRA in 1989 vide Industrial Relations (amendment) Act 1989 (Act A 718)
which came into force on 10/2/89. The amendment removed the application
of the provisions of section 29 to proceedings relating to only trade dispute
references and references under section 20(3) of the IRA. After the
amendment, section 29 applies to all proceedings in the Industrial Court. This
will of course include section 56 proceedings.  Section 29(c) of the amended
IRA enabling the court to “... take evidence on oath or affirmation ...” will
mean that if there are dispute of facts in section 56 proceedings, the Industrial
Court can hear evidence and decide the matter before making an order.
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Despite the principle in the Dragon & Phoenix case, I believe the Industrial
Court has already begun to hear evidence in non-compliance cases - one example
recently is AMI (M) Sdn Bhd v . Chan Hock Liong (1998) 2 ILR 1025
(Award No. 379 of 1998).19

(b) Avoidance of  delay in industrial adjudication

As we have seen, the policy and  object of the IRA is to avoid delay in industrial
adjudication Dunlop Employees Union case in 1987 (cited above) is one
example of the application of this policy.  The R. Ramachandran is another
example.  A third case in our apex court was K. Ganesan v. Kojasa Holdings
Bhd (1997) 2 MLJ 685.

It should be noted that in each of the above cases - different fact situations
arose.  In Dunlop- it was a case concerning the jurisdiction of the Industrial
Court to order reinstatement in the face of an admitted non-compliance by the
employer. R. Ramachandran concerned giving speedy  consequential relief
to an unjustly dismissed workman. The Kojasa case concerned avoidance of
delay in industrial adjudication due to preliminary objections taken by a party at
the outset of proceedings in the Industrial Court. The central theme in all these
cases is the policy, purpose and object enshrined in various sections of the IRA
- in particular section 29 (g) and 30 (3).  One might argue that the former
section only gives enabling discretionary power to the Industrial Court to act
to expedite matters and not a positive requirement that the power should be
exercised to expedite matters. The answer to that suggestion is that it is trite
law today that when Parliament gives a statutory power to a tribunal to act in
a particular manner and for a particular purpose - failure to do so can amount
to jurisdictional error and therefore subject to review by the superior courts.20

The Kojasa case has thrown  up fertile grounds for review in this area of
the law based on statutory policy considerations.  In this connection even the
exercise of ministerial statutory discretion under the IRA will be subject to

19. The High Court had quashed the said Award on other grounds - the matter is now pending
appeal in the Court of Appeal vide Civil Appeal  No: W-02-926-99.

20. See the cases cited in Note 17 above.
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judicial review on this ground. The NUJ case cited in note 15 above is an
example.

(c )  Proportionality - disciplinary  sanction in dismissal cases

In the CCSU case, Lord Diplock spoke of the principle of “proportionality” as
a possible future ground for review.  Elsewhere in Europe, this ground is already
established as a ground for review.  In R. Ramachandran - Edgar Joseph Jr.
F.J. noted this point when commenting on the “forward march” in judicial review
- I believe, in Malaysia.

Taking the cue, our High Court in Ekambaram a/l Savarimuthu v Ketua
Polis Daerah Melaka Tengah & Ors (1997) 2 MLJ 454 at 456 had
quashed an inferior’s body’s decision on the ground inter alia that the
“...proportionality of the sentence vis-a vis that of the offence committed ...”
was irrational. The court could not comprehend the inferior body’s finding that
“...the offence justified the draconian decision of an immediate dismissal...”and
went on to examine the substance of the case.

I submit that today since any error of law - including “... a principle of the
general law ...” 21 can be a ground for judicial review of an inferior tribunal’s
decision, the proportionality principle is on the threshold of rapid development -
(at least in employment law) as a recognised ground for review.

There are two reasons for this suggestion.  Firstly as we have seen in Tan
Tek Seng’s case and the Hong Leong Equipment case, followed by R.
Ramachandran case (Supra) the right to a livelihood (i.e. not to be dismissed
except on good and procedurally fair grounds) is protected by Part II of the
Federal Constitution.  Secondly the law reports are ‘littered’ with cases where
the Industrial Court had held that a dismissal was unjust (although the reason
advanced for the dismissal was established) because it was too harsh. Under
the circumstances, since judicial review in Malaysia has developed rapidly in
the field of employment law, I submit that we will soon have the principle of
proportionality firmly embedded in our jurisprudence in the near future.

21. See Sykt. Kenderaan Melayu Bhd  v. TWU (1995) 2 MLJ 317  case at page 342
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I submit that the development in that direction is overdue by almost 53
years - i.e. since the Wednesbury case in 1947.  In this connection we will
recall that in Wednesbury,  Lord Greene when speaking of the second type of
unreasonableness gave an example of an “absurd result”22 i.e. a red-haired
teacher whose dismissal was to be justified because she had red hair!!  The
food for thought is whether that dicta was the germination of the developing
“proportionality”principle in judicial review mentioned somewhat recently by
Lord Diplock in the CCSU case.

5.  CONCLUSION

The CCSU case has displayed a developing judicial attitude in judicial review
- from concentration on the source of the power under review to the

subject matter under review. Some writers have argued that Judicial Review
has today  reached a stage where the important factor whether or not the
Court will give relief is dependent upon the subject matter rather than the
source of the power under review.23  This is presumably from dicta of Lord
Diplock in the CCSU case in 1985 and the dicta of Lord Browne-Wilkinson in
Ex-parte Page eight years later.  However, it is my submission that in judicial
review the courts had from the early 20th century (at least) given importance
to the subject matter of the decision under review and not the source of the
power.  This is evident from the relief given liberally in cases involving
fundamental rights - for example in matters concerning the liberty of the citizen
contrasted with cases involving national security. 24 In the former category, I
have in mind for example Ex-parte Rossminster (1980) AC 952.  In the
latter category, I have in mind for example Liversridge v Anderson (1942)
AC 206. In my submission, modern cases simply reiterates this historical trend.

In Malaysia, I submit that this concentration on the subject matter is evident

22. See the succinct formulation on “absurdity” by E. Abdoolcader FJ in the Malayan Banking
Berhad (1988) 3 MLJ 204 ( supra) at page 206

23 See “Administrative Law” - by P. Leyland , T.Woods and J Harden (Blackstone Press) at
page 274.

24 See De Smith, Woolfe & Jowell’s “Principles of Judicial Review” (Sweet & Maxwell
London) 1999 at pages 137 and 493 - 502 for a further discussion on this point  in modern
cases but giving other basis for the concentration by the courts  on the subject  matter under
review.
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in the law of judicial review in employment law. Our courts have been vigilant
in ensuring that the subject of employment be under the careful scrutiny of the
superior courts. This perhaps explains why a number of ground-breaking
decisions in judicial review are in the field of employment law.  I have in mind
cases like Malayan Banking Bhd case (1988), the NUJ case (1991), Tan Teck
Seng’s case (1996), Hong Leong Equipment case (1996), the R. Ramachandran
case (1997), the Harris Solid State (1997) and the K. Ganesan case (1997)
aforementioned.

In my submission, in Malaysia this developing judicial attitude began to
surface in the dicta of the Federal Court in Dr. A. Dutt v Assunta Hospital
(1981) 1 MLJ 304. In that case, Chang Min Tat FJ spoke of the respective
positions of the employer and the workmen in relation to the Industrial law of
unjust dismissals enshrined in section 20 (1) of the IRA i.e. that:-

“... the right to “fire” implied in a “hire”, in the social legislation of the
Act, is limited to termination with just cause or excuse. Any other
interpretation would fail to recognise that in entering into a contract of
employment the employer holds the sword by the hilt and requires the
employee to grasp it by the blade...”

The learned Judge went on to refer to “...the hackles of employers and calls
for denunciation about the shackles on the freedom of contract..” that may
arise as a result of the construction the court had given to the said section 20
(1) of the IRA.  In my submission,  the “hackles” (if any) today from employers
as a result of cases like Dr. A Dutt and R. Ramachandran are due to the
“hackles”raised by workmen “yesterday” (i.e. from the middle of the 19th
century to the late 20th century) on the shackles in the common law of “Master
and servant” pertaining to the workmen’s right to security of tenure. The name
“master and servant” itself smacks of the social inequality in the common law
between the “master” and his “servant”.  An example is the right at common
law to deprive a workman of his livelihood without any good cause  - as long as
contractual notice or wages in lieu thereof is given to the workman.

After more than 100 years, cases like Dr. A Dutt, Tan Tek Seng, and Hong
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Leong Equipment followed recently by R. Ramachandran are attempts to
correct that social imbalance. It is axiomatic that the cue was given by parliament
in the form of social legislation like the IRA, EA, and the TUA.

Unfortunately, this correction has led to comments such as “ the Labour
Law always favours the workers”and “the courts always lean in favour of
workers” sometimes heard coming from those who are not fully aware of the
history and the policy behind modern labour legislation.25 As is evident from
the aforementioned cases, our superior courts in judicial review seem to be
eminently aware of the history and policy behind social legislation like the IRA,
EA and TUA and have acted robustly to correct that social imbalance.
Therefore there can be no question of any “pro-labour” or “anti-labour” stance
taken by the courts and lawyers.  What is perceived by some as a “pro-labour”
stance is in fact an attempt by the courts to rectify the historical  social imbalance
between labour and capital.  It is gratifying to note that the law is doing its bit
towards that socio-economic aim in the long term interests of the economy of
the country.

Unlike in the U.K. where the common law and statutory industrial legislation
were strange bedfellows,  the same cannot be said about Malaysia.  The position
in U.K. was put aptly by that great labour lawyer Sir O. Kahn-Freund Q.C. in
his work “Labour and the Law”:-

“...The leitmotif of the history of much of the British law of labour
relations [has been] the clash between what the courts declared to be
the principles of the common law, and what Parliament declared to be
the principles of good social policy - in fact a clash of two policies ..”26

It is in this context that many critics of our industrial jurisprudence must be
understood.  These critics are usually common law lawyers who have had a
brush with the principles of equity - as is administered by our Industrial Court
during the trial and the superior courts in judicial review.  The critics can be
forgiven since their training and background as common law lawyers perhaps

25. See “ Labour Legislation and Public Policy - A contemporary History” by Paul Davies &
Mark Freedland (Clarendon Law Series - 1992) - Pages 8 - 59.

26. Ibid at page 13
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influences that criticism. These influences have been cryptically termed by
that great American Judge Holmes J. as -

“... the inarticulate major premises of judicial reasoning ...”27

Finally, I have concentrated my attention in preparing this paper on appellate
Court decisions. I hope I will not be subjected to the comment the Jurist Jerome
Frank made about the jurisprudential works of another great U.S. Supreme
Court Judge Cardozo, wherein the latter concentrated his attention on the work
of  the appellate court and not a trial court:-

“...Cardozo, most of his days an appellate court lawyer or appellate
court Judge, suffered from a sort of occupational disease, appellate -
court -itis...”

I have concentrated on the appellate courts, not because of any paucity of
important decisions of the High Court,  but firstly because of the nature of the
subject matter of this paper and secondly because the appellate courts are the
forum where  the “last bite at the cherry” is given to a litigant. I hope that I will
be forgiven if I did not refer to some important decisions of the High Court in
this area of law.

27. See “ The Essential Holmes - Selections  from The Letters, Speeches, Judicial opinions and
other writings  of O.W. Holmes Jr. “ Ed. R.A. Posner (The University of Chicago Press)  -
Pages 160 - 177.
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DIFFICULTIES  SUFFERED BY ACCIDENT  VICTIMS

ETICAN RAMASAMY *

This article highlights the sufferings of  victims  of  motor vehicle accidents due to
the amendments to Civil Law Act 1956 by Amendment Act A602 in the year 1984.

INTRODUCTION

1. It has been often said that about 50 to 60 per cent of the litigation work
handled by lawyers somehow arises due to road accident claims commonly
called running down cases. The main claims would be either loss of dependancy
or injury  claims or both. Prior to the introduction of major amendments by the
Amendment Act No: A 602 amending Section 7 and also introducing the new
Section 28A of the Civil Law Act 1956 (the CLA) the law for loss of
dependancy and injury claims was largely governed by common law based on
English law and case precedents. The amendments to CLA made by the
Amendment Act No: 602 came into force on 1st  October 1984. Sixteen years
have passed and numerous judicial decisions have been made on the interpretation
of  these sections by Judges of  High Court, Supreme Court and now Court of
Appeal and Federal Court.

2. The question one often asks or is often confronted with is that, are these
laws and their interpretations and applications fair to all concerned, in particular
to the dependants whose bread winner has been killed or the accident victim
who has been seriously injured or maimed?

3. In claims of this nature two elements need to be looked into. The first is the
question of negligence and the other is damages which encompass bereavement,
loss of  dependancy, damages for pain and suffering loss of past and future
earnings and other special damages. I shall not deal with the question of
negligence in this article as it is still completely covered by common law principles
and in my humble opinion the state of the law in our country as in many other
common law jurisdictions seems to be satisfactory. Negligence in each case

* Advocate & Solicitor, High Court of Malaya
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depends on its own facts and circumstances though judicial precedents do play
an important role in maintaining consistency. Depending upon the question of
negligence commonly called “liability” the claimant may get hundred percent
of the claim or it may be reduced by 10, 20, 50 or even 80 per cent as contributory
negligence or may even be dismissed depending on the facts of each case.

4. The element of  DAMAGES is now the greatest concern of all lawyers who
are conversant in this area of  the law. I shall deal  with  loss of dependancy,
bereavement and injury claims separately.

LOSS OF DEPENDANCY

5. Loss of  Dependancy  claims brought by spouse, children and parents of  the
deceased often arise due to the death of  victims in motor vehicle accidents. In
cases where the victim suffers personal injuries then the victim himself brings
the claim for damages for pain and suffering and loss of earnings and other
special damages suffered by him.

6. Prior to the amendments to CLA, when a person is killed in a motor vehicle
accident, subject to liability, the parents, wife (or husband) and children of the
deceased could claim damages for loss of dependancy or loss of support as a
result of  the death  of  the bread  winner. The aggrieved family members could
also claim a sum of RM6,000-00 or so as general damages for loss of expectation
of life (as value of  the life lost) and funeral expenses ranging from RM500-00
to RM5,000-00. In order to arrive at a fair and reasonable  amount as damages
the dependants had to prove and convince the Court two factors called
“MULTIPLICAND” and “MULTIPLIER”.

MULTIPLICAND

7. The MULTIPLICAND was arrived at, after establishing the earnings or
the earning potentials or earning capacity of the deceased and out of that
figure, the sum alleged to have been given to the dependants would become
the multiplicand. To cite an example, if the deceased was earning RM1,000-00
a month his widow and children as dependants may be awarded a sum of
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RM700-00 a month as the multiplicand. This figure largely depends on the
evidence adduced on earnings or potential earning capacity of the deceased.
Please see the following cases on this:-

a) AHMAD NORDIN & ANOR V ENG NGAK HUA & ORS (1985) 2 MLJ 431
b) CHONG SOW YING & ANOR V OFFICIAL ADMINISTRATOR (1984) 1 MLJ 185

MULTIPLIER

8. The MULTIPLIER was generally arrived at by taking the age of the
deceased at the time of  his death and minus it from the life expectancy of the
deceased. Prior to the 1984 amendments life expectancy  was taken to be
around 55 to 65 years depending upon the age and health of the person  at the
time of his death or trial. Out of that resultant figure it was reduced by one
third for contigencies and other vicissitudes of  life. For example, if the deceased,
a plantation or factory worker or clerk was 36 years of age at the time of  his
death  the multiplier would be 60 minus 36 less one-third which would give 16
years as the multiplier. For better understanding see the following cases on the
multiplier:-

a) KR TAXI   SERVICE LTD. & ANOR V ZAHARAH & OTHERS (1969) 1 MLJ 49
b) LEE THIAM V FATIMAH  BTE SALLEH (1981) 1 MLJ 285
c) CHONG SOW YING V OFFICIAL ADMINISTRATOR (1984) 1 MLJ 185
d) RAFIAH BTE DAUD & ANOR V SHUKOR B. DASURI & ANOR (1985) 2 MLJ CXLVII

e) CHE ZAH BTE DIN V NORDIN BIN NAYAN (1987) 1 CLJ 57
f) CHAN HON FAH V KHOO HOON ANN  (1988) 1 CLJ 791 @ 794

9. Taking the multiplicand and the multiplier the total damages for loss of
dependancy is arrived at by looking at the annuity table. In the example cited
above, taking RM700-00 as multiplicand and 16 years as the multiplier the
figure for loss of dependancy as per annuity table would be RM91,056-00. The
figure RM700-00 (multiplicand) was not given a direct multiplication by the
multiplier 16 years but was read against the calculation as in the annuity table
as the payment was accelerated in one lump sum. Please see the 6 cases cited
in paragraph 8 above to get a greater understanding of  this calculation.
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PRE TRIAL AND POST TRIAL AWARDS

10. Due to a lapse of several years between the date of accident and the date
of Court judgment in most cases the awards have been split into pre and post
trial awards. Pre trial award also carried interest at 4 per cent per annum from
the date of accident till date of judgment under the category of special  damages.
For purposes of  this presentation I shall not go into the details of the workings
of such cases except to say that the pre-trial award was arrived at by multiplying
the amount of monthly loss (the multiplicand) by the number of months calculated
from the date of accident to the date of Judgment. The post-trial award is for
the future loss. For further understanding please see the following cases:-

a) NANI D/O NAGOO V WAYNE GARY WILLIAMS  (1984) 2 CLJ 51
b) CHOH NYEE NGAH & ANOR V SYARIKAT  BERUNTONG SDN. BHD.(1989) 3 MLJ 112
c) PANERSELVI V TOH BEE LIAN (1995) 4 CLJ 567

CLAIM FOR LOST YEARS

11. In passing I would like to add that prior to the 1984 amendments there was
another type of claim called “claim for lost years for the benefit of  the estate
of  the deceased”.  This was established by the House of  Lords case of
Gammel v Wilson  (1981) 1 AER 578 in England and it was followed by our
Courts in the case of  Thangavelu v Chia Kok Bin (1981) 2 MLJ 277. This type
of claim has been abolished by  the 1984 amendments and therefore it will not
serve any purpose to say anymore on this.

THE LAW OF DEPENDANCY AFTER AMENDMENTS TO CLA

12. When a person dies, the wife, husband, parent and children of  the deceased
as dependants of  the deceased are entitled to bring a claim for loss of
dependancy under Section 7(1), (2) & (3) of  CLA. Subject to the question of
negligence (liability) as stated hereinbefore, the quantum of damages depends
on two factors called multiplicand and multiplier.

PRESENT LAW ON MULTIPLICAND

13. The MULTIPLICAND as stated earlier is the amount of money that the
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deceased is alleged to have earned and given to the dependants at the time of
death. In order to arrive at this figure the dependants have to establish that the
deceased was employed and was earning at the time of his death. If the
deceased who has worked for 10 years resigns and while holidaying or taking
a short break  of  3 months before going  into the next employment gets killed,
his dependants may fail in the claim as the deceased was not working at the
time of  his death. The words “earnings at the time of injury (or death)” was
discussed in detail in the Supreme Court case of Dirkjee Halma v Mohd. Noor
(1990) 2  CLJ 167. It also appears that if a chambering pupil suffers death in
an accident his dependants cannot claim anything beyond his meagre monthly
allowances, if any, that he was receiving and giving to his dependants at the
time of the fatal accident.

14. Of  the total earnings earned at the time of  deceased death so established,
the following will be deducted:-

Income tax, if any, that was payable out of the income of deceased and
deceased living or personal expenses.  Normally about 20 per cent of
his income is deducted for  this purpose. See the case of  Takong Tabari
v Government of  Sarawak  & Others (1996) 5 MLJ 435 @ 462 and 463
where this has been well discussed by the learned Judge Mr. Justice
Richard Malanjum in his judgment. Also see the case of  Tay Chan &
Anor  v SEA Insurance Bhd (1993) 3 MLJ 706 where Richard Talalla J
has also discussed this point in his judgment.

15. The establishing or proving of  the multiplicand is largely a question of fact
to be adduced and to be determined by the Court on the balance of probabilities.
This area is often the hotly fought out segment when the matter proceeds for
trial.

16. The important feature to note is that prior to the 1984 amendment the
dependants could in proper cases argue and submit that the deceased, if not
for his death, had good prospects of earning a high income in the future, or
would continue with another job in the case of a deceased who had resigned
shortly before the accident and that the earnings would have greatly benefitted
the dependants. This point was discussed and accepted by the Courts in the
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case of  Nani d/o Nagoo v Wayne Gary Williams (1984) 2 CLJ 51 @ 52;
Mariam Binte Ahad v Ernesto A. Gacad (1986) 1 MLJ 266; Nordin Bin Haji
Abdul Wahab v Mohamed Salleh Bin Hassan (1986) 2 MLJ 294 and Parvathy
& Ors. v Liew Yoke Khoon (1984) 1 MLJ 183. By the 1984 amendments
[Section 7(3)(iv)(b)] the dependants cannot advance this argument anymore.
Section 7(3)(iv)(b) reads:-

7(3)(iv)  in assessing the loss of earnings in respect of any period after the
death of a person where such earnings provide for or contribute to
the damages under this section the Court shall:-

a) take into account that where the person deceased has attained the
age of fifty five years at the time of  his death, his loss of earnings for
any period after his death shall not be taken into consideration; and in
the case of any other person deceased, his loss of earnings for any
period after his death shall be taken into consideration if it is proved
or admitted that the person deceased was in good health but for the
injury that caused his death and was receiving earnings by his own
labour or other gainful activity prior to his death;

b) take into account only the amount relating to the earnings as
aforesaid and the Court shall not take into account any prospect of
the earnings as aforesaid being increased at any period after the
person’s death.

17. An example will not be out of place. A young lawyer or doctor aged 26
years and just employed for a couple of years earning a salary  of RM2,000-00
a month, gets killed in an accident. His dependants now cannot argue and say
that at the age of 35, if not for his death, he would be earning RM5,000-00 a
month and would have contributed a larger amount (say RM3,500-00) to the
dependants. If  the young  lawyer or doctor who was earning RM2,000-00 a
month had resigned from Government service or had resigned from his former
employment to set up a practice of  his own and was taking a break for 2
months and gets killed in an accident at anytime during those 2 months his
dependants may not succeed in their dependancy claim at all as he was not
earning at the time or prior to his death. See the case of Dirkjee Pieternella
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Halma v Mohd. Noor Bin Baharom (1990) 2 CLJ 167.

PRESENT LAW ON MULTIPLIER

18. The other factor called MULTIPLIER was, prior to the  amendment left to
the discretion of the trial judge as we see in all cases decided prior to the 1984
amendments as set out in paragraph 8 above. By the  amendment the multiplier
is now fixed by statute as follows:-

Section 7(3)(iv)(d) of  CLA:

take into account that in the case of a person who was of  the age of
thirty years and below at the time of his death, the number of  years’
purchase shall be 16; and in the case of any other person who was of
the age range extending between thirty one years and fifty four years at
the time of  his death, the number of years’ purchase shall be calculated
by using the figure 55, minus the age of the person at the time of death
and dividing the remainder by the figure 2.

19. Assuming  that the deceased was earning RM1,000-00 a month (as in the
example given in para 7 above) and that he was 36 years of age at the time of
his death the dependancy claim under the amended law would be RM79,800-
00 calculated as follows:-
a) taking multiplicand to be        ... RM700-00 a month;

b) multiplier as fixed by law
(55 years minus 36 divide by 2)        ... 9 1/2 years (114months)

c) RM700-00 x 114 months        ... RM79,800-00

20. It has been strenuously argued by lawyers appearing for Defendants
(Insurance Companies) that the multiplicand RM700-00 and the multiplier 9 1/
2 years should be read  against the annuity table, whereas lawyers appearing
for Plaintiffs (dependants) argued that the statute (amendments) had taken
into consideration  the contigencies and other vicissitudes of life and the
accellerated payments by limiting the age at 55 years and further by reducing
the  working life by half. The High Court and Supreme Court in numerous
decisions has affirmed that a straight multiplier should be used and not the
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annuity table and no further reductions should made. See the following cases:-

a)   SITI RAHMAH V MARAPPAN A/L NALLAN  GOUNDER AND ANOR (1989) 1 CLJ 252
b)   DIRKJEE PIETERNELLA HALMA  V MOHD NOOR BIN BAHAROM (1990) 2 CLJ 167
c)   WAKIL  DIRI BAGI HARTA PUSAKA ATAS ROSLI MD. NOR (SI MATI) & ORS V TP SAFFEER

      & ANOR (1998) 4 CLJ 159
d)  LIM CHIN TEE V NORAZITA & OTHERS (1996) 1 CLJ 159
e)  KAMALA  A/P GOPAL V RAJENDRAN A/L RAMASAMY  & ANOR (1989) JULY BLD PARA 990

21. Unfortunately this trend seems to have been upset by the recent case of
Takong Tabari v Government of Sarawak and others (1996) 5 MLJ 435 @
463. The Learned High Court Judge Richard Malanjum J who dealt with the
question of  liability in an excellent manner had, with great respect, just by one
sentence without arguments and reasonings in his judgment, reduced the damages
by one-third for contingencies, other vicissitudes of life and accellerated payment
(Ibid page 463 E). In that case there was ample evidence to show that the
deceased was earning RM3,180-00 a month and after tax deductions and his
personal expenses of  RM600-00 he would have given RM2,500-00 a month to
his dependants and therefore the amount of  the multiplicand as claimed by the
deceased wife, children and parents (as dependants) was rightly fixed at
RM2,500-00 a month by the court. The multiplier as provided by the amended
Civil Law Act Section 7(3)(iv)(d) was fixed at 9 years (55 minus his age 37
divided by two). On a straight  multiplier the award was RM270,000-00
(RM2,500-00 x 12 x 9). By one-third reduction the dependants were awarded
only RM180,000-00 as loss of dependancy.

22. The dependants lodged an appeal and the Court of  Appeal upheld the
decision of  Mr. Justice Richard Malanjum. See Takong Tabari  v Government
of  Sarawak & Others (1998) 4 MLJ 512. The dependants made an application
to the Federal Court for leave to appeal to test this important point of  law in
view of other previous decisions on this area of  the law.  Unfortunately, I
understand, leave has been refused as it is a question of quantum and not a
point of  law.

THE TAKONG TABARI CASE

23. In Takong Tabari, the deceased husband Jeffrey Satuk Gabar died on 16-
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2-1990 due to the negligence of  Defendants cited herein. The High Court
Judgment was delivered on 17-10-1995. The Appeal to Court of Appeal was
determined on 5-8-1998. The dependants of Jeffrey waited for about 100 months
(8 years) for the determination of their claim. The trial Judge rightly held, the
dependants needed RM2,500-00 a month for their survival. The total award is
RM180,000-00 calculated at the rate of RM2,500-00 a month for a period of
72 months. The award of RM180,000-00 subject to the fees and disbursements
payable to the Solicitors, would be hardly enough to cover the dependants daily
sustenance needs during the period from 16-12-1990 to 5-8-1998 (100 months).
The big question is, where do the dependants get their future income as their
sole bread-winner had been killed without any fault on his part.

24. In this respect I am of the view that the only way to do justice to the
dependants of such claims is to make an award of  “pre-trial loss” for the
period calculated from the  date of death of the deceased till the time of trial
and post-trial  award for the remaining period as done in those pre-amendment
cases cited in paragraph 10 above.

25. I respectfully submit that in a case like Takong Tabari where the trial was
delayed by 66 months the award should have been made as follows:-

a) Pre-trial loss at the rate of RM2,500-00 a month for a period of 66
months (from date of accident to High Court Judgment date) amounting
to RM165,000-00 with 4% interest per annum from the date of death of
the deceased to the date of  Judgment;

b) For post-trial loss the multiplier should be 55 less 42.5 (age of deceased
Jeffrey calculated at the time of trial) divide by 2 as provided by Section
7(3)(iv)(d) of  CLA. This will give 6.2 years or 74 months as the
multiplicand. Thus, the post-trial award should have been RM2,500-00 x
74 months which gives RM185,000-00.

26. The award by way of pre-trial and post-trial loss would produce a more
just and equitable result, particularly when the trial has been delayed for years
for one reason or another. This can be achieved by suitable amendment to
section 7(3)(iv)(d).
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27. Now the lawyers are left with a big problem in hand in advising clients and
I humbly believe the lower Courts which now deal with all running down cases
are also faced with  greater difficulties in deciding the multiplier, as the  Court
decisions are conflicting. The following cases have used a straight  multiplier
without one-third reduction as done in the case of Takong Tabari:-
a)   LIM CHIN TEE V NORAZITA & OTHERS (1996) 1 CLJ 159
b)   KAMALA  A/P GOPAL V RAJENDRAN A/L RAMASAMY  (1989) JULY BLD PADA 990
c)   SITI RAHMAH BTE IBRAHIM V MARAPPAN (1989) 1 CLJ 252
d)   DIRKJEE HALMA  V MOHD NOOR (1990) 2 CLJ 167
e)   WAKIL  DIRI BAGI HARTA PUSAKA ATAS ROSLI MD. NOR V TP SAFFEER & ANOR (1998) 4
       CLJ 241

28. Leaving aside for a moment the agonies of lawyers and the agonies, if any,
of  the lower Court Judges and Magistrates, what is the effect of Takong
Tabari on the dependants, the Public, for whose benefit the law and justice is to
serve?

29. Let me take the example cited above, where the deceased aged 36 years
and was earning RM1,000-00 a month at the time of his death.

a) Prior to the 1984 amendments the dependancy
    claim on the annuity table would be taking
    RM700-00 as the multiplicand and 16 years as
    the  multiplier will be. ... RM91,056-00

   b) After the 1984 amendment taking RM700-00 as
             the multiplicand and  9.5  years (114  months) as

       the multiplier on a straight multiplication the claim
       would be (RM700-00 x 114 months). ... RM79,800-00

c)    Following the decision of Takong Tabari the claim
       as in (b) above being further reduced by one-
       third would be.             ... RM53,200-00

30. I humbly submit that by looking at the illustration quoted above the
dependants will be very much worse off when  compared to pre-amendment
awards unless the Court of Appeal  or the Federal Court takes a second look
on the one-third reduction. For the time being until the present law is amended
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I am of the humble view that there should not be one third reduction as done in
the case of  Takong Tabari.

31. In a short while I will even show that there are several other unsatisfactory
features in the area of the law  dealing with  dependancy, bereavement and
injury claims and that several changes by way of  Parliamentary Legislation
are needed, to make it just for the innocent victims of road accidents  and other
negligence claims resulting in death or personal injuries.

32. The law of dependancy now restricts the age limit to 55 years. (Section
7(3)(iv)(a & d)). This simply means that when a person attains the age of  55
years  and gets killed in a motor vehicle accident or by other form of  negligent
act by a tort feasor his wife children and parents as dependants of  the deceased
will not be entitled to any dependancy claim. In the present day conditions this
is another unsatisfactory feature. It may be alright where the deceased spouse
is a government employee as the surviving spouse and minor children would
enjoy pension benefits for the rest of their lives or till they attain  age of majority.
What about those millions who are in the private sector or professionals who
go on  working till 60 or even 65 years. According to the Ministry of Health the
average life span of men is now 68 years and women is 72 years. (See New
Straits Times, September 15, 1999). I humbly suggest that where the deceased
person was working at the time of his death and there is evidence to show that
he could go on working till 60 or 65 years depending on his health and the
nature of his work or employment the multiplier should be calculated using a
figure of 55 or 60 or 65 as the case may be depending on the evidence made
available before the Court. The figure for  multiplier should be left to the Courts’
discretion depending on the evidence adduced or the cut-off age be increased
to 60 or 65 instead of 55.  The award should also be by way of pre-trial and
post-trial awards.

CHAN CHIN MING’S CASE

33. The case of  Chan Chin Ming & Anor v. Lim Yok Eng (1994) 3 MLJ 233
also created some confusion on the multiplier in respect of  dependancy claims,
where the deceased is an unmarried person leaving only parents as dependants.
Prior to the amendment the multiplier was left to the discretion of  the Court
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depending on various factors. After the 1984 amendments the  Courts calculated
the multiplier as provided in Section 7(3)(iv)(d) of CLA. But in the case of
Chan Chin Ming by a majority decision, the Federal Court has brought back
the common law principles to ascertain the multiplier. The majority  decision of
Mr. Justice Peh Swee Chin SCJ concurred by Mr. Justice Dzaidin SCJ has an
equally if not a strongly reasoned dissenting judgment of  Mr. Justice Edgar
Joseph Jr. SCJ who held the multiplier should be in accordance with Section
7(3)(iv)(d) of the Act without any reduction. As the statute stands now, I
respectfully submit that the  dissenting Judgment of  Edgar Joseph Jr. SCJ
correctly states the law simply  based on principles governing the interpretation
of statutes. If one takes the decision of  Mr. Justice Peh Swee Chin SCJ and
apply it to many other unsatisfactory features created by the 1984 amendments,
I wonder whether our  Courts will accept those arguments and decide according
to pre-amendment laws and precedents.

THE HARDSHIP

34. Just to give an example, a person who had just graduated, after receiving
his scroll with a first class degree in medicine or law or engineering, while on
his way home after a convocation ceremony gets killed in a road accident
without any fault on his part. As the law stands now, he being above 18,
unmarried and not in gainful employment yet, his parents could claim nothing
except a sum between RM2,000-00 to RM3,000-00 as funeral expenses. Is
this fair to the parents who had spent a large sum of money on him and had
high hopes of  receiving  benefits from him at their old age and till death takes
them ?  We must not forget that the Public and the government expects, if not
demands that the parents are the responsibility of their children, in a caring
society. At their old age the children are expected to look after and care for
them. It is also wrong to assume that parents dependancy will be cut off when
the son/daughter gets married. We Malaysians do care for our  parents even
after the son or daughter gets married. The amount given to his/her parents
may drop. Therefore the multiplicand can be adjusted. I venture to suggest
that, with the current life expectancy  in Malaysia, parents life can go on till 70
years or so. Therefore, the multiplier should be worked out depending on the
age of parents of the deceased. The formula for multiplier could be 70 minus



INSAF(2000) XXVIX No 3 47

The Journal of the Malaysian Bar

the age of parents at the time of the accident and divided by two. If  the age of
parents differs then the multiplier should be worked out separately for each
parent. Until such legislative amendments are made, the multiplier should  strictly
follow the formula as in Section 7(3), (iv) (d) of CLA without any further
reduction  as stated by Mr. Justice Edgar Joseph SCJ in his dissenting judgment
in Chan Chin Ming’s case.

BEREAVEMENT

35. According to Section 7(3A) and (3B) of CLA the spouse of  the person
deceased and the parents of  unmarried minor are entitled to RM10,000-00 as
bereavement. The Section reads:-

   7(3A):An action under this section may consist of or include a claim for
damages for bereavement and, subject to subsection (3D), the sum
to be  awarded as damages under this subsection shall be ten thousand
ringgit (RM10,000-00).

    7(3B):A claim for damages for bereavement shall only be for the benefit:-
a) of  the spouse of  the person deceased; and
b) where the person deceased was a minor and never married, of his
parents.

    7(3C):Where there is a claim for damages under paragraph (b) of  subsection
(3B) for the benefit  of  the parents  of  the person deceased, the sum
awarded shall be divided equally between them subject to any
deduction likely to be made in respect of all costs and expenses
including costs not recovered from the defendant.

    7(3D):The Yang  Di-Pertuan Agong may from time to time by order published
in the Gazette vary the sum specified in subsection (3A).

36. Prior to the amendment this part of the claim was called “loss of expectation
of  life” and the award had moved steadily from RM3,000-00 in the sixtees to
RM6,000-00 or so in 1984. The amendment had pushed up the figure to
RM10,000-00 as bereavement. This figure can be pushed upward without much
difficulty as provided in Section 7(3D) as set out above. Since this figure was
fixed, 16 years have passed, and money has lost its value. I humbly suggest
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that it is time that this figure of RM10,000-00 for bereavement should be
increased to RM25,000-00 by an order made by Yang Di-Pertuan Agong as
provided by Section 7(3D).

37. The other unsatisfactory feature of  this section is that only the spouse of
the deceased and the parents of unmarried deceased minor can claim for
bereavement. What about unmarried persons who are above 18 years of age.
What about parents who are killed in an accident. Do they not have any close
kins to grieve or bereave. I suggest that Section 7(3B) be amended to read as
follows:-

           3(B) A claim for damages for bereavement shall be for the benefit:-

a) of  the spouse and children of  the person deceased;
b) of  the parents where the deceased is unmarried;
c) of  the children where the deceased person leaves no spouse
    and no parents;
d) of  the brother and sister of  the deceased where the person
leaves no spouse, children or parents.

LOSS OF EARNINGS FOR INJURY CLAIMS

38. Prior to the 1984 amendments in calculating loss of earnings the Court did
take into consideration the actual  earnings, the prospective earnings and future
earning capabilities depending on the facts of the case. See the case of:-

a) YANG SALBIAH  & ANOR V JAMIL  BIN HARUN (1981) 1 MLJ 292. The Privy Council has
    confirmed this decision. See (1984) 1 MLJ 217.
b) THAM YEW HENG & ANOR V CHONG TOH CHENG (1985) 1 MLJ 408
c) PANERSELVI V TOH BEE LIAN (1995) 4 CLJ 567

39. All these cases have been nullified, so to say, by the introduction of  Section
28A of CLA which reads:-

28A. DAMAGES IN RESPECT OF PERSONAL INJURY

(1) In assessing damages recoverable in respect of personal injury which
does not result in death, there shall not be taken into account:-

a) any sum paid or payable in respect of the personal injury under any
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contract of assurance or insurance, whether made before or after
the coming into force of  this Act;

b) any pension or gratuity, which has been or will or may be paid as a
result of the personal injury; or

c) any sum which has been or will or may been paid under any written
law relating to the payment of any benefit or compensation whatsoever
in respect of the personal injury.

2. In assessing damages under this section:-

a) no damages shall be recoverable in respect of any loss of
expectation of life caused to the plaintiff by the injury;

b) if  the plaintiff’s expectation of life has been reduced by the injury,
the Court, in assessing damages in respect of pain and suffering caused
by the injury, shall take into account any suffering caused or likely  to
be caused by awareness that his expectation of life has been so
reduced;

c) in awarding damages for loss of future earnings the Court shall
take into account;

i) that in the case of a Plaintiff who has attained the age of fifty
five years or above at the time when he was injured, no damages
for such loss shall be awarded; and in any other case, damages
for such loss shall not be awarded  unless it is proved or admitted
that the plaintiff was in good health but for the injury and was
receiving earnings by his own labour or other gainful activity before
he was injured;

ii) only the amount relating to his earnings as aforesaid at the
time when he was injured and the Court shall not take into account
any prospect of the earnings as aforesaid being increased at some
time in the future;

iii) any diminution of any such amount as aforesaid by such sum
as is proved or admitted to be the living expenses of the plaintiff
at the time when he was injured;
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d) in assessing damages for loss of future earnings the Court shall
take into account that:-

i) in the case of a person who was of the age of thirty years or
below at the time when he was injured, the number of years’
purchase shall be 16; and

ii) in the case of any other person who was of the age range
extending between thirty one years and fifty four years at the
time when he was injured, the number of years’ purchase shall
be calculated by using the figure 55, minus the age of the person
at the time when he was injured and dividing the remainder by
the figure 2.

40. In the case of a Plaintiff (injured) who had attained the age of 55 years or
above at the time when he was injured no award for loss of earnings will be
made. This certainly is not a satisfactory  law as almost all professionals and
businessmen go on working till about 60 or 65 years. There  are also many
other ordinary workers who go on working well after the age of 55 years.

41. By a close reading  of  Section 28A(2), (c), (i) and (ii) no loss of earnings
will be awarded unless it is proven that the injured at the time when he suffered
injury he was gainfully employed or was receiving earnings. In the absence of
such evidence the injured will get nothing by way of loss of earnings even if the
medical report clearly shows that he can  never work in the future or even if
he worked his earning capacity would have been drastically reduced.

42. The extreme and most unsatisfactory cases are where a bright student just
after his graduation gets seriously  injured and suffers disabilities  whereby he
is unable to work and earn an income. As the law now stands he will not
receive any award for loss of earnings, partial loss of earnings or loss of earning
capacity.

PROPOSED AMENDMENTS

43. The age 55 years appearing in Sections 7(iv) (a), 7(iv) (d) and 28A (2) (c)
(i) and (d) (ii) of the Civil Law Act should be amended to read as 65 years.
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44.1 In the case of dependancy  by parents the multiplier should be decided by
taking the age of the parents at the time of  their son or daughter’s death and
minus it  from 70  years (life expectancy in Malaysia) and divided by 2.

44.2 The resultant figure using the multiplicand and the multiplier so derived in
all dependancy cases should not be further reduced by one-third as was done
in the case of  Takong Tabari.

45. Sections 7 and 28A  of  CLA  be amended to allow prospective earnings or
loss of earning capacity to be taken into consideration when a person dies or is
seriously injured.

46. The claim for bereavement as in Section 7(3A) be increased from
RM10,000-00 to RM25,000-00 by  Gazette notification  by Order of Yang Di-
Pertuan Agong.

47. Section 7(3B) be amended to read as follows:-

3(B)     A claim for damages for bereavement shall be for the benefit:-
    a) of  the  spouse and children of the person deceased;
    b) of  the parents where the deceased is unmarried;
    c) of  the children where the deceased person leaves no spouse
        and no parents;
    d) of  the brother and sister of  the deceased where the person

  leaves no spouse, children  or parents.

CONCLUSION:

48. Fellow Members of the Bar who handle death or injury claims and even
members of the public have expressed great concern over the hardships caused
by the Amendment Act A602 to the writer. This paper will be submitted to the
Law Reform and New Legislation Committee of the Malaysian Bar Council to
prepare a memorandum to be submitted to the relevant authorities for appropriate
changes in  the  law. The writer welcomes suggestions from Members of  the
Bar and the public to reach him or the Bar Council by 31st October 2000.



The Journal of the Malaysian Bar

52 (2000) XXVIX No 3“All Men are equal, but some are more equal than others”

* Advocates & Solicitors, High Court of Malaya

“ ALL  MEN ARE EQUAL , BUT SOME ARE MORE

EQUAL  THAN OTHERS”

ANTHONY JOHN DASON & EBENEZER RAMESH JAYARAJA*

This article reviews the relevant provisions of the Pengurusan Danaharta Nasional Bhd Act
1998 (Act 587) (The Act) which are discriminatory in relation to existing legal remedies available
to parties in a NPI.  This article was written prior to the proposed amendments to the Act.

The Pengurusan Danaharta Nasional Berhad Act 1998 (Act 587) (the ‘Act’)
became law on 1st September 1998 and set up a corporation known as

Pengurusan Danaharta Nasional Berhad (the ‘Corporation’), as the vehicle to
rid Financial Institutions of mendicant loans and become the singular asset
management corporation in the Country.  A somewhat bold and clever
interference with the Financial system in the Country, it has had the effect of
reducing Financial Institutions as soft targets for foreign takeovers as well as
protecting nurtured large companies with a full local ownership content, from
going belly up, only due to a rapid and unacceptable deterioration in the value
of the Ringgit, apparently occasioned by external forces. The Act allowed the
purchase of non-performing loans from Financial Institutions by the Corporation
on terms settled between the parties and allowed the substitution of the
Corporation as the Financial Institution, vis-a-vis the Borrower, on the issue of
a vesting certificate. This would allow the Corporation to deal with the debt as
if it were the Financial Institution and to realise its security as and when it
chooses so to do.

The Act, however, in the writers view, while allowing the security to be
perfected went further than necessary, to deprive the Borrower of legal rights,
otherwise available to them under the law, both statute and common, had the
debt not been sold to the Corporation. In particular the provisions to allow the
Corporation to sell, found in sections 14 (4) (k) and (l), section 14 (6), section
16 (1) and section 57 give powers and rights to the Corporation that contravene
Article 8 (1) of the Federal Constitution.
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Secondly, the monetary value of such a loss is not remedied by section 15,
which only preserves the right to recover antecedent loss from the selling
Financial Institution. Notwithstanding that a loss recoverable from somebody
else, is in itself not sufficient to allow the Legislature to promulgate statutes
that offend Article 8 (1), which is after all primary law.

The provisions of the Act especially S14 is an infringement on the parties
rights as contracted between them. The parties freedom to exercise their
contractual right is superseded by the involvement of Danaharta in the particular
instance. The focus of Danaharta by stepping in is not to seek a solution that is
feasible and/or favourable to both parties but rather to recover the debt and rid
The Financial Institutions of NPL’s that affect its credibility and solvency. The
right of the parties to continue and to be held to their bargains is a fundamental
aspect of the laisez-faire economic system.

Article 8 (1) states that all persons are equal before the law and entitled to
equal protection of the law.

Equality before the law is a uniquely legal concept and not a mere semantic
divergence. Discriminatory law is good law, if it is based on reasonable or
permissible classification, that is founded on an intelligible differentia - which
has a rational relation to the object sought to be achieved by that law. That has
always been the test. The dissenting judgement of Justice Black pointed out in
Harper vs Virginia Board of Election 383 US 663 (1966) “the equal
protection cases carefully analyzed boil down to the principle that distinctions
drawn and even discriminations imposed [by state laws] do not isolate the
Equal Protection Clause so long as these distinctions and discriminations are
“irrational”, “irrelevant”, “arbitrary” or “invidious”. The majority decision
delivered by Justice Douglas added that, “the degree of discrimination is
irrelevant”. The Court in Government of Malaysia v. V.R. Menon 1990 1
MLJ 277 took, as a preliminary step into consideration, the fact that the law
(in question there), was in the area of economic and social welfare not dealing
with fundamental rights, before it upheld the validity of the discrimination
between Pensioners living abroad and those living in Malaysia. It would appear
that the Courts will not apply a strict standard of review of offending  legislation
if such legislation is not concerned with fundamental rights, but only with a
‘governmental purpose’, whatever that might mean. It could well be that any
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social or economic engineering effort by government sponsored legislation is
not going to be struck down, rigidly, in whole or in part, if the purpose of such
legislation is so defined, unless the test, if applied benignly still proves the
discrimination. Accepting that, as the state of Malaysian law, it is clear that this
Act would not be viewed with a strict standard, as with a statute dealing with
fundamental rights. In the writers’ view notwithstanding that interpretation
standard, it would only save provisions in the Act that  allow the Corporation
good title to the security on purchase. The purpose of the Act as set out in
Section 3 is to have as the main objective, “of carrying on business as an asset
management company and acquiring, managing, financing and disposing of
assets and liabilities”.

It can be inferred from the nature of the Act that its true purpose is to
reduce Financial Institutions as targets for foreign takeovers, as well as
protecting nurtured large companies with a local ownership content from distress
sales. The latter. from the right to the appointment of a Special Administrator
under Section 25 is however limited to those companies, where the Corporation
is of the view (with public interest in mind), that the company is worth saving
as a going concern and/or, where realisation would be more effective by sale
of the company as an on-going entity and not in the winding up process. This
section is my view, in itself, per se discriminatory. If it is, why not protect all
companies, since it is axiomatic that all companies sold as an on-going entity
will recover more for its shareholders and lenders, than in a fire sale, by auction.
Even the mere moratorium of time will raise values, so why the discrimination?

The main discrimination in the Act that is not based on an intelligible
differentia, nor based on a rational relationship to the objective sought to be
achieved by the Act, is the complete removal of Borrower safeguards against
a foreclosing Banker found in other legislation or common law. This is evident
in sections 14 (4) (k) and (1), section 14 (6), section 16 (1) and section 57 of
the Act. It must be remembered that the contract made before the Act between
the borrower and the financial institution is one created between two contracting
parties, who are bound by its terms and within the penumbra of law and legal
rules that the contract must be viewed in, particularly if there is dispute. The
Act summarily and forcefully imposes the Corporation on the borrower and
unilaterally imposes terms never agreed between contracting parties and
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concurrently removes legal safeguards that the borrower may have once had
but now cannot invoke, retrospectively. One example will suffice to expand
this point. The case of Kimlin Housing Development Sdn Bhd (appointed
Receiver and Manager) (In Liquidation) v. Bank Bumiputra (M) Bhd &
Ors 1997 2 MLJ 805 laid down important law in respect of the inability of a
Banker to recover by private treaty sale land charged to it under the power of
sale, allowed to an appointed Receiver & Manager, pursuant to a Debenture.
The basis of that landmark decision was that the National Land Code was
primary law and a party could not contract out of it even having done so.
These sections, 14(4) (k) and (1), section 14 (6), section 16 (1) and section 57
remove that protection. The question posed is why should such primary
protection be removed from perhaps insolvent borrowers, when these sections
of the Act go only to recovery of proceeds of sale. Do they in any way reduce
Financial Institutions as soft targets for foreign takeovers or protect nurtured
large companies with a local ownership content, from going belly up?

The Act as worded suggests that a private treaty sale sanctioned by section
57 could ignore market value. This throws out through the window Court
afforded protection to Borrowers such as set out in Standard Chartered Bank
vs Walker 1982 (3) All ER 938 and may even heinously deny the equity of
redemption. It may even be an infringement of another fundamental liberty
enshrined in The Federal Constitution - that there can be no deprivation of
private property without adequate compensation. This State owned corporation
may through section 57 transfer private property through private sales to private
persons. If allowed to act untrammelled by Legislative and Court afforded
protection, to the right to adequate compensation, would in the writer’s humble
view be a violation again of the Federal Constitution.

The Offending Sections in the Act

*         Sections 14 (4) (k) and (i)

(k)“no provision in any law or agreement limiting or prohibiting the right of
the seller or requiring any consent to assign, sell, dispose or transfer such
asset shall have any application or effect in respect of any acquisition or
disposition by the Corporation, except that a disposition of such asset by
the Corporation shall be subject to the approval of the relevant regulatory
body or relevant State Authority having jurisdiction over such disposition”;
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(l) “no acquisition or disposition of such asset by the Corporation shall be
void or voidable by reason of the application of any law relating to the
bankruptcy of individuals or the winding up of companies”;

*         Section 14 (6)

“Without prejudice to the generality of subsection (l), (2), (3), (4) or (5), in
any proceeding brought by or against the Corporation in respect of any asset
vested in the Corporation pursuant to this section, no person shall raise as a
claim or defence to such proceedings any of the following matters, unless such
claim is a disclosed claim:

(a) that person has had or would have had a set-off or counterclaim against
the seller or any other person;

(b) any person had a prior interest, whether legal or equitable, in the asset.

(c) any person was a party to or privy to any fraud, duress, coercion, undue
influence, or misrepresentation;

(d) there was a mistake of law or fact:

(e) any agreement to which the asset relates was in furtherance of an illegal
purpose or that any consideration given or received thereunder was
unlawful or that the object of the agreement which constitutes or is one of
the constituents of the asset is unlawful;

(f) there was a total failure of or no consideration or there was any partial
failure of consideration;

(g) the person who executed or is deemed to have executed or who is a party
to any document of title for the asset or written contract which evidences,
gives rise to or secures the asset did not understand the document;

(h) the person who executed or is deemed to have executed or who is a party
to any document of title for the asset or written contract which evidences,
gives rise to or secures the asset did not have the capacity or the authority
to do the same; and

(i) there is an error in any statement of account issued by the seller or any
other person in respect of any debt to which the asset relates”.

*         Section 16 (1)

“Notwithstanding the provisions of the National Land Code or any other law,
any caveat or prohibitory order which was registered, endorsed or entered
prior to the vesting date shall not prevent a transfer of any interest in land of
the seller to the Corporation”.
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*         Section 57

“(1) Notwithstanding any other law, the Corporation or the acquiree as a
chargee of any land, shall be entitled to dispose of such land by way of
private treaty.

(2) For the purpose of subsection (1) the Corporation or the acquiree shall be
deemed to be authorised by the chargor of the land to effect the transfer or
ownership to the purchaser.

(3) A Registrar of land shah accept an instrument of transfer or other
registration document executed by the Corporation or the acquiree under
subsection (2)”.
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1. INTRODUCTION

I  would like to begin by quoting from a great Chinese reformer, Wang An-
Shih (A.D. 1021 - 1086). He said:

     “...history proves that it is impossible to secure proper government by
merely relying on the power of the law to control officials when the latter
are not the right men for their job. It is equally futile to expect efficient
government if, having the right men in their proper positions, you hedge
them about by a multitude of minute and harassing prohibitions.”

Wang An-Shih’s views on good governance could be of relevance to the present
day context of Malaysia. For example, in his attempt to eliminate corruption,
two sources of corruption were emphasised, bad laws and bad men. He believed
that in the final analysis, the two absolute pre-requisites against corruption
were, power holders of high calibre and rational and efficient laws.

We are all here to reappraise the situation in our country as to whether
there is “transparency & good governance” in order that we have a “Just
Society”. I will endeavour to review together with you some recent events
and current issues.  Let us see whether we have good laws and the right men
in their proper positions to ensure transparency and good governance.
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2. PARLIAMENT  & POWER OF THE LAW

2.1   The Malaysian Constitution

Let us begin with the most fundamental of laws, the Malaysian Constitution.
I note that two paper writers, the past president of the Bar Council, Raja

Aziz Addruse and a senior member of the Bar and former member of
Parliament, Dato’ Dominic Puthucheary will be delivering papers on this very
fundamental document.  I will leave it to them to share with you thoughts on
the Malaysian Constitution. My only reference to the Malaysian Constitution is
to remind ourselves that it has been amended 42 times, averaging an
amendment each year since independence in 1957.

The Malaysian people have been repeatedly told by the ruling National
Front that they require a two-thirds majority in order that they could “rule
effectively” and ensure “stability”. Does any government in a democracy require
such a vast majority mandate? The National Front ruling party maintain that
they do.

In the 1999 general elections, the campaign advertisements of the National
Front forcefully emphasised that if the electorate had failed to deliver on this
two-thirds majority there would be “instability” and “riots”.  Was that fair
campaigning or was it a threat? You be the judge.

2.2     General Elections

          A. Election Watch

In the 1990 general elections, Election Watch, a Malaysian citizen’s group
comprising 6 members, (I) Tun Mohd. Suffian, the former Lord President,
(ii) Tan Sri Ahmad Noordin, the former auditor general, (iii) Raja Aziz
Addruse, a former president of the Bar, (iv) Dato’ Param Cumaraswamy,
another former president of the Bar, (v) Dr. Chandra Muzaffar, then the
president of Aliran and (vi) the writer, monitored the general elections.

Election Watch published its finding but the Malaysian press gave a very
brief mention of the report, merely citing Election Watch’s comment
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that “Nominations were carried out smoothly”. No mention was made
of the conclusions which I append below in full:-

“The 1990 General Elections were by and large free. Parties which
contested had no problem in fielding their chosen candidates.  There
was no impediment to independent candidates contesting.  The vast
majority of voters who wanted to vote were not prevented from doing
so.

But there are some important qualifications:-
1) Many eligible voters could not find their names on the electoral rolls
used at the elections.

2) The new system of counting votes at polling stations (instead of at a
central counting centre as previously done) caused voters to be justifiably
apprehensive that the way the voters of an area voted would be known.
This negates the requirement for confidentiality basic to the democratic
process.

3) Postal voters from the police and armed forces might not have felt
free to exercise their freedom of choice, given their circumstances and
the absence of supervision by any official of the Election Commission.

4) There were cases of direct intimidation of candidates and of
campaigners.

5) There was subtle intimidation of the electorate who were warned of
the possible recurrence of the incidents of May 1969 if the incumbent
parties were not returned with a two-thirds majority.

Election Watch does not consider the General Elections to have been
fair .  The coverage in the main-stream print media, especially the Bahasa
Malaysia and the English language dailies, was lop-sided.  These dailies carried
political advertisements only from the incumbent coalition.  The opposition parties,
though allocated a limited time to broadcast over the radio, had no access at all
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to television which is the more important and effective medium: television was
monopolized by the Barisan Nasional.  The incumbents freely used government
facilities and privileges for campaigning and exploited ethnic and religious
sensitivities as part of their campaign.

A pre-requisite for fair elections is that the electoral process should be
administered by a neutral and independent body.  In this regard, the conduct of
the Election Commission has left much to be desired and brings into question
the Commission’s credibility.  Having regard to the many irregularities in the
electoral rolls reported to it or which it itself openly acknowledged, the
Commission failed to properly discharge its duties when, in spite of the
irregularities, it still used those electoral rolls in the General Elections.”

          B.     Pertubuhan Kebajikan BUDI Malaysia

Pertubuhan Kebajikan BUDI Malaysia, a non-governmental organisation,
monitored the 1999 general elections. An interim report has been
completed. Excerpts of the “General Assessment” from this report are
as follows:

(i) The reliability and accuracy of the Electoral Register, gazetted on
January 7th, 1999, is very open to question. It contained many
irregularities and discrepancies which should never have been allowed
to occur and which must be amended, rectified and re-gazetted prior
to being used for any future election. The anomalies that have been
discovered in the register, expose it to possible manipulations and
abuse.

(ii) There were irregularities and discrepancies not only between the
data made available by the Election Commission in the CD-ROM
format and the data made available in the commission’s website, but
also between them and the data provided in the hard copies distributed
to the candidates of the opposition parties on the eve of Nomination
Day.

(iii) The weakness of the 1998 Electoral Register caused a lot of
confusion amongst voters during polling day and this directly resulted
in many citizens being denied their right to vote.
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(iv) The failure of the Election Commission effectively to attend to
the problems of the electoral register is totally unbecoming. Steps
claimed to have been taken to overcome the issue of names of dead
persons on the list were not in accordance with the provisions of the
law.

(v) While acknowledging the possibility of the existence of multiple
voting and existence of “phantom” voters, the Election Commission
took no steps to prevent it from happening. The Commission did not
take any action to implement safeguards such as the use of indelible
ink to ensue a “one man one vote”, as proposed by the general public
months before the Election Day.

(vi) The Election Commission clearly failed to fulfil its commitment
and guarantee to deliver ALL the postal votes on time, thereby denying
many of their right to vote. They even disregarded several other
provisions of the law by allowing ineligible persons to vote.

(vii) The Election Commission also failed to resolve issues pertaining
to the transparency in the handling of postal votes. In actual fact, the
Election Commission did not provide adequate safeguards to ensure
the secrecy of the ballot in either the ordinary or the postal voting.
Instead, the Election Commission chose to respond by giving the public
inaccurate and misleading reasons for not doing so.

(viii) The opposition candidates were not given a fair opportunity to
carry out their election campaigns. Many were denied equitable
coverage in both the broadcasting and print media. In fact, the media
allowed itself to be blatantly manipulated and abused by the ruling
coalition, even to the extent of resorting to unethical propaganda.

(ix) The electoral system currently being practised exposes itself to
manipulation and abuse, especially in terms of the delineation of the
constitutions. The weight/value of an individual vote varies with each
constituency and the distribution of seats does not truly reflect the
number of votes garnered.

(x) The Election Commission did not provide sufficient voter
information and it can be clearly seen that the Election Commission
has been reluctant to assert its authority to deal with most of the
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weaknesses in the electoral system.

The above excerpts are the preliminary assessment of the 1999 general
elections reported by Pertubuhan Kebajikan BUDI Malaysia. A final report
will no doubt be published in due course.

2.3 Due Consideration and Debate on Proposed Legislation

We have a Parliament, comprising elected members but in view of the reports
of Election Watch and Pertubuhan Kebajikan BUDI Malaysia are all our
members of Parliament duly elected representatives of the citizens of
Malaysia, elected in accordance with our laws?  I leave you to make your
judgement.

Let us look at the workings of our Parliament to see whether these elected
members of Parliament discharge their sacred duty in ensuring new legislation
are lawfully and properly presented to the House and whether such proposed
laws are fully and sensibly debated before such proposed laws are passed.

The New Straits Times, notwithstanding some criticisms of its biased and
standards of reporting, has provided us with some transparency in the
“workings” of our Parliament. It regularly publishes, besides excerpts of debates,
the attendance list of members of Parliament at each sitting.

I have selected, at random, the published attendance for 11th April 2000.
There are 193 members of Parliament (“MP”). At 10.15 a.m., there
were 82 MPs in the House. By 2.30 p.m. this number was reduced to
37. The number increased to 40 at 5.00 p.m. These statistics seem to
reflect the average daily attendance.

There are times when the House has to be adjourned due to a lack of
quorum, as is the case for the sitting on the 17th April 2000, when the number
of MPs in the House fell below 26. There were only 21 MPs in the House
when a member of the Opposition drew the attention of the Deputy Speaker to
the matter.

Do we have members of Parliament with the proper qualities of
character to pass Just laws for our country?
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Bills to be presented in Parliament are given to MPs, on the day the Bill is
to be presented in Parliament. Ministers are given the Bills earlier. The reason
given for the delay in giving the Bills to members of Parliament, other than the
Ministers, is that the document is classified as “official secret”. The public
becomes aware of any new legislation only after the Bill is presented to
Parliament and the press reports on it. Subscribers to laws (including Bills) of
the country receive Bills from the Government Printers two to three weeks
after the first reading of such Bills in Parliament.

With such a procedure of introducing proposed legislation and the exclusion
of the public, including the Bar Council (see paragraph 2.4 below), in making
representation, do you think that our members of Parliament, with their poor
track record in attending parliamentary sittings, are competent in passing Just
laws?

2.4 Role of Bar Council

The Advocates & Solicitors Ordinance, 1947 prescribed a clear role for the
Bar Council. Section 45(1)(c) gives the Bar Council the following power: “to
examine and, if it thinks fit, to report upon current legislation and any
other legal matters submitted to it or to make recommendations to
Government as to the desirability of introducing any legislation:”

However, the 1947 Ordinance was repealed and replaced in 1976 by the
Legal Profession Act, 1976. Section 42(1)(d) of the Act provides that:  “The
purpose of the Malaysian Bar shall be - (d) to advise the Government
and the Courts where necessary in matters affecting legislation and
the administration and practice of the law in Malaysia”.

The sub-section was amended in 1983 to read:  “The purpose of the
Malaysian Bar shall be - (d) where requested to do so, to express its
views on matters affecting legislation and the administration and practice
of the law in Malaysia;” The amendment came into force on 16 December
1983. Except in the case of proposed legislation concerning the legal profession,
I am not aware of any instances, in recent years, where the Government has
requested the Malaysian Bar to express its views on legislation.
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2.5 Just Laws

Do we have just laws, one of the two pre-requisites to good government?

I append below a brief summary of the following laws:

1. Internal Security Act 1960 (Act 82) (“ISA”)

Article 5 of the Constitution guarantees a person’s liberty. Provisions in the ISA are

as follows:

(a) Section 8 - empowers the Minister of Home Affairs to detain an
individual without trial.

(b) Section 8(7) - empowers the Minister of Home Affairs to renew the
detention order every two years.

(c) Section 73(1) - a person can be arrested without a warrant.

(d) Section 73(3) - a person can be detained for 60 days without an
order of detention being made.

Article 9 of the Constitution guarantees a person’s freedom of movement. The ISA

stipulates the following:

(a) Section 8(5) - Minister may impose a restriction order over any
person in respect of his activities, freedom of movement or places of
residence or employment.

Article 10 of the Constitution guarantees a person’s freedom of speech and expression.

The ISA stipulates the following:

(a) Section 22(1) - the Minister may prohibit a particular publication if he
is of the opinion that it is prejudicial to the national interests.

(b) Section 32(1) - there is a requirement to apply for a license for any
entertainment or exhibition.

(c) Section 35(1) - even if the license is obtained, the Minister may still
prohibit any entertainment or exhibition.
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2. Dangerous Drugs (Special Preventive Measures) Act 1985 (Act 316)

The following provisions relate to a person’s liberty:

(a) Section 6 - allows the Minister to detain a person without trial for a
period of two years.

(b) Section 11A - allows a Minister to extend the period of detention.

3. Police Act 1967 (Act 344)

Article 10 of the Constitution guarantees a person’s freedom to assemble. The
Police Act has the following:

(a) Section 27(1) - A police officer may direct, in such manner as he
may deem fit the conduct in public places of all assemblies, meetings
and processions, whether of persons or vehicles.

(b) Section 27(2) - A license must be obtained from the police in order to
convene or assemble in any public place. The police officer may at any
time and on any ground refuse or cancel such a license.

This following provision relates to a person’s freedom of movement:

(a) Section 31(1) - A Commissioner or Chief Police Officer may, if he
considers it necessary in the interest of the nation ... by order ... require
any person to remain within doors between such hours as may be
specified therein.

4. Emergency (Public Order and Prevention of Crime) Ordinance 1969

(a) Section 3(1) - any police officer may arrest any person, without a
warrant, who fails to satisfy him (police officer) as to his identity or as to
the purposes for which he is in the place where he is found.

(b) Section 4 (1) - empowers the Minister to detain a person without trial
for two years.

(c) Section 4A(1) - empowers the Minister to impose restrictions on the
movement of an individual.
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(d) Section 7A - empowers the Minister to detain a person for two year periods.

5. Emergency (Essential Powers) Act 1979 (Act 216)

(a) Section 2(1) - the Yang Di-Pertuan Agong may make any regulations
whatsoever which he considers desirable or expedient for securing the
public safety, the defence of Malaysia, the maintenance of public order
and of supplies and services essential to the life of the community.

(b) Section 2(3) - The Essential Regulations may provide for empowering
any persons to make orders, rules and by-laws for the purposes for
which such regulations are authorised by this Act.

(c) Section 2(4) - An Essential Regulation, and any order, rule or by-law
duly made in pursuance of such a regulation shall have effect
notwithstanding anything inconsistent therewith contained in any written
law, including the Constitution.

(d) Section 11 - empowers the Public Prosecutor to, at his discretion, to
elect to charge any person for any offence. This discretion would extend,
for example, in the case of unlawful possession of firearms, to the election
of any of the following offences:

(i)  Section 33 Arms Act 1960 (Act 206) provides for a penalty
of seven years imprisonment of RM 10,000 fine or both and shall
also be liable to whipping;

(ii) Section 8 Firearms (Increased Penalties) Act 1971 provides
for a penalty of a maximum of 14 years imprisonment with a
minimum of 14 years imprisonment and with a minimum of 6
strokes of the rotan;

(iii) Section 57(1) Internal Security Act 1960 provides for a
mandatory death penalty sentence.

6.  Essential (Security Cases) Regulations 1975 made under section 2 of the
     Emergency (Essential Powers) Act.

(a) Regulation 3(2) - provides for prosecution of a person regardless of
age and the provisions of the Juvenile Courts Act 1947. Section 82 of
the Penal Code, which states that “Nothing is an offence, which is done
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by a child under ten years of age”.

(b) Regulation 4 - allows the Public Prosecutor to detain a person for a
period of 60 days.

(c) Regulation 7(1) - denies the defendant to any statement of any witness
for the prosecution or to any list of witnesses for the prosecution or to
any document, exhibit or evidence relating to the case, except a copy of
the charge.

(d) Regulation 21 - provides for recording of evidence in the absence of
an accused person or his counsel. Further, witnesses can give evidence
while hooded.

(e) Regulation 23(3) - provides for admission of hearsay evidence.

(f) Regulation 30(1) - restricts a person’s right to appeal i.e. the defendant
cannot appeal to the High Court if the subordinate court imposes a
sentence which is less than 3 months imprisonment or if the High Court
imposes a sentence which is less than 1 year imprisonment.

(g) Regulation 30(3) - allows the Public Prosecutor to appeal against
any decision of the subordinate court or High Court.

Held to be ultra vires the Federal Constitution by the Privy Council in
The Cheng Poh v Public Prosecutor [1979] 1 MLJ 50.

7. Official Secrets Act 1972 (Act 88)

(a) Section 2(1) - the definition of “official secret” is extremely wide. It
includes any document so classified by a Minister, Menteri Besar or
Chief Minister and any public officer appointed by a Minister, Menteri
Besar or Chief Minister.

8. Sedition Act 1948 (Act 15)

(a) Section 3(1) - the definition of “seditious tendency” is given such a
wide meaning.
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9.  Printing Presses and Publications Act 1984 (Act 301)

The following provisions relates to an individual’s freedom of speech and
expression:

(a) Section 3(1) - a license is needed to use a printing press.

(b) Section 3(3) - empowers the Minister, at his absolute discretion, to
grant or refuse to grant a license to use a printing press.

(c) Section 5 - a permit is needed to print, import, publish, etc. newspaper.

(d) Section 6(1)  - the Minister may, in his absolute discretion, grant the
license.

(e) Section 6(2) - the Minister may at any time revoke or suspend a
permit for any period he considers desirable.

(f) Section 10 - a person granted a license or permit may be required by
the Minister, prior to the issue of such license or permit to deposit with
the Government a security deposit of cash of such amount as may be
prescribed.

Under Rule 3 of the Printing Presses and Publications (Importation of
Publications) (Deposit) Rules 1985, the deposit ruling was extended to
publications originating from outside Malaysia.

(g) Section 12 - a license or permit granted is only valid for a period of
12 months, unless it was issued by the Minister for a shorter period or
revoked or suspended.

(h) Section 13A - The Minister’s decision is final and shall not be
challenged by any court on any ground whatsoever.

(i) Section 13B - No person shall be given an opportunity to be heard
with regard to his application for a license or permit or relating to the
revocation or suspension of the license or permit granted to him.

(j) Section 24 - bars any legal proceedings whatsoever for loss of and
damage to anything seized under the Act.
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10.      Universities and University Colleges Act 1971 (Act 30)

These provisions relate to an individual’s freedom of speech and expressing
and association:

(a) Section 15(1)  - it is an offence for students in University to associate
themselves even as ordinary members of any Society, political parties,
trade unions and other organisations, whether it is in the University or
outside the University and whether it is in Malaysia or outside Malaysia,
except as may be approved in advance in writing by the Vice-Chancellor.

(b) Section 15(3) - it is an offence for a student to express or do anything
which may be construed as expressing support, sympathy or opposition
to any political party or trade union.

(c) Section 15D(1) - a student charged with a criminal offence shall
immediately be suspended from being a student of the University.

(d) Section 15D(2) and (3) - a student shall cease to be a student if he is
convicted of an offence or detained for preventive or internal security
reasons.

11.      Discipline of Staff Rules for UPM, UKM, UTM, UM made under section 16C
            of the UUCA 1971.

(a) Rule 20 - Professors and Lecturers at tertiary institutions of learning
are to be prohibited from speaking in public on controversial political
issues, writing letters or giving interviews to the press, publishing books,
articles or leaflets giving their ideas on any political party, or standing as
a candidate for election, publishing or writing books, articles, or work
based on official information without the approval of the vice-chancellors.

12.       The Societies Act 1966 (Act 335)

These provisions relates to an individual’s freedom of association and due
process:

(a)     Section 5 - empowers the Minister to order or declare, at his
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absolute discretion, any Society which in his opinion is or being used
for purposes prejudicial to or incompatible with the interest of the security
of Malaysia, public order or morality.

(b)      Section 13A(1) - empowers the Registrar to order any Society to
exclude overseas members and also prohibit any society to affiliate itself
with any overseas organisations.

(c) Section 14 - empowers the Registrar of Societies to order any
Societies, including political parties, “such ... information as the Registrar
may require from time to time”.

(d) Section 18 - any grievance by the society with regards to the
Registrar’s decisions may be appealed to the Minister. The Minister’s
decision shall be final.

Are these laws just laws?  References will be made to some of these in my
comments on the workings of the Executive in this paper.

2.6 The Executive

In reviewing the role of the Executive in our country, it is pertinent for us to
consider whether there are any incentives for the Executives to discharge
their duty with transparency and be accountable to the people.  Likewise, it is
also pertinent to consider whether there are any prohibitions that would
discourage the public from commenting or criticising the Executive in the
discharge of their duties.  Let us begin with the Official Secrets Act, 1972.

“Official Secret” is defined in this Act to mean “any document specified in
the Schedule and any information and material relating thereto and includes
and other official document, information and material as may be classified as
‘Top Secret’, ‘Secret’, ‘Confidential’ or Restricted’, as the case may be, by a
Minister, the Menteri Besar or Chief Minister of a State or such public officer
appointed under section 2B.

The Schedule lists the following documents as “official secrets”: “Cabinet
documents, records of decisions and deliberations including those of Cabinet
committees; State Executive Council documents, records of decisions and
deliberations including those of State Executive Council committees; Documents
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concerning national security, defence and international relations.

Section 2A gives the Minister (in charge of administering this Act) the
power to “add to, delete from, or amend any of the prohibitions of the Schedule”.

Section 2B of the Act, gives a Minister, the Menteri Besar or Chief Minister
of a State the power to appoint any public officer by the issue of a certificate
under his hand to classify any official document, information or material as
‘Top Secret’, ‘Secret’, ‘Confidential’ or Restricted’, as the case may be.

Would the ordinary “man in the street” be encouraged to comment on the
workings of the Executive or be discouraged to do so when the Minister is
given such wide powers to classify documents?

We also have the Internal Security Act, 1960.  The Minister responsible
for this Act, is given the power, by a stroke of his pen, to detain an individual
for a period of two years, renewable ad infinitum, without trial. What is the
track record of the National Front government in the use of this power.

Remember Operation Lallang, “successfully” carried out in 1987. Over
120 Malaysians, politicians, mainly from the opposition, social workers, religious
teachers, civil rights leaders, were arrested and detained, without trial , for
various periods of fourteen days to two years. The reason give for this action
was simply to prevent rioting and disturbances. There were no rioting or
disturbances, except for irresponsible and inflammatory speeches made by
two Ministers of the National Front and some lesser ranking politicians. These
two Ministers were not detained. One took leave and went overseas until
events “cooled” and the other remained in the country and continued being a
Minister.

Is it not a perception in Malaysia that the threat of detention under
ISA hangs over the head of any person who is courageous or foolhardy
enough to criticise the Executive or to stage a protest when he is
prevented from voicing his dissent to Government policies?

The Minister of Home Affairs, the Minister charged with enforcing this
Act, made a public statement, published in the New Straits Times on the 15th
April 2000, that he had advised the police not to detain anyone under ISA but
to act under the other laws in dealing with a planned demonstration by members
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of an opposition political party. The Minister said that the police would probably
follow his advice. How does one react to such a statement from the Minister
responsible for implementing the ISA and who has charge of the police?

2.7 Royal Malaysian Police

It is appropriate, at this stage for us to examine our Royal Malaysian Police
Force. Let us look at the role played by Tan Sri Rahim Noor, the former Inspector
General of Police in the events of 1998 and 1999.

The Royal Commission of Enquiry to enquire into the injuries of Dato’ Seri
Anwar Ibrahim whilst in Police custody stated in the conclusion to its report
dated 6th April 1999 that: “The subject matter of this Enquiry has seared
the soul of Malaysia”.

It is appropriate for me to quote in full the findings of facts by the Royal
Commission:

“5.1 On all counts where DSA (Dato’ Seri Anwar Ibrahim) had given
direct evidence on the manner he was blindfolded, handcuffed and beaten,
on the injuries he had sustained, on his pre-existing medical condition,
and on his subsequent deprivation of proper medical treatment, we found
DSA to be a witness of truth.  In sharp contrast, we are of the
opinion that TSRN’s (Tan Sri Rahim Noor, the Inspector General
of Police) evidence that he did not order the blindfold and
handcuffs, and that his assault consisted of two slaps, which was
the result of a sudden provocation, is inherently incredible.  We
are satisfied that his evidence cast no doubt whatsoever on DSA’s account
of the matter as corroborated by the medical evidence and the evidence
of the other police officers.”

The Royal Commission then went on to recommend that  “...a charge be
preferred against Tan Sri Rahim Noor under section 511 of the Penal Code
read together with section 325 of the Code for attempting to cause grievous
hurt to Dato’ Seri Anwar Ibrahim at or about 10.45 p.m. on the 20th September
1998.”
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On 22nd April 1999, Tan Sri Rahim Noor was produced in Court under a
“Summons” offence and charged under Section 325 read together with Section
511 of the Penal Code, as recommended by the Royal Commission. As it was
a “Summons” offence he was allowed to be seated at the Bar table next to his
Counsel and not in the dock. In contrast, Dato Seri Anwar, the victim of Tan
Sri Rahim Noor’s assault, was brought to Court handcuffed and placed in the
dock in respect of both his trials. Tan Sri Rahim Noor was given bail on his
own cognisance. The case was postponed on three occasions and at the last
hearing on 14th March 2000, the Attorney General reduced the charge to an
offence under Section 323 of the Penal Code which carries a maximum prison
sentence of one year or a fine of RM2,000.00 or both. Tan Sri Rahim Noor
pleaded guilty to this reduced charge and was sentenced to two months
imprisonment and a fine of RM2,000.00. His Counsel gave notice of appeal
against sentence and Tan Sri Rahim Noor was released on bail, again without
surety.

How has this episode affected the people of Malaysia? Has the “seared
soul of Malaysia” been healed?

Everyone of you present here would have had some personal experience
with the police, either directly or indirectly. I am sure you have interesting
anecdotes to relate. You be the judge of the integrity of the Royal Malaysian
Police.

2.8 The Civil Service

The Malaysian Government has on occasions heaped praises on our civil
servants. I am certain there are many devoted and professionally behaved civil
servants in all branches of government. Let us look at the departments that
most of us, practising lawyers, come into contact with most in our daily
professional practice. I will begin with searches and filings or presentation of
documents in the various department of government that lawyers have to deal
with each day.

(i) Registry of Companies (“ROC”)

The common lament from our office clerks are; “file not available”,
“counter (for payment of search fees) closed or cash register not
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working”, “records not up-dated”, “number of files for searches per law
firm is limited to four each day”. Contrast this with Singapore and Hong
Kong. One could make a search “on-line” and have the print-out e-
mailed to you.

The outcome of this system in Malaysia, is the birth of “professional”
ROC search and filing firms. Somehow these firms are able to carry out
searches promptly when hard pressed law firms are unable to.

On the positive side, I have experienced receiving telephone calls from
assistant registrars, pointing out minor mistakes in documents filed by
my staff and suggesting that appropriate amendments be made. This is
the correct behaviour of civil servants and is most laudable.

There appears to be something wrong with the system. We do have
honest and helpful officers, but could we classify this department to be
one that has “proper governance”?

(ii) Official Assignee and Official Receiver

Banking lawyers have always decried the futility of making searches in
these two departments. Until recently, the search report would only be
received three months after the application is submitted. It now has
improved and takes two to three weeks. These searches are important
to bankers before a loan is released, to ensure that the borrower has the
legal capacity to borrow. However as the results of the searches are
invariably received after the date of the loan release, bankers have been
forced to accept a statutory declaration from the borrower affirming
under oath that he or she has the legal capacity to borrow.

The reason given for the delays in these searches is simply that the data
has not been kept current. Again, is it the system or the civil servants
who should take the blame for such delays?
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(iii) Land Offices

The Shah Alam land office always features when conveyancing lawyers
exchange views of their experiences in making searches and the
presentation of documents at land offices.

I recall that in the early 80s, the Registrar of this land office was lauded
as an enigma. He always had by his side, an “approved standard
measure”. He would use this ruler and measure the size of every
document presented and would reject any that did not comply with the
exact measurements. At the same time, he was the ideal example of an
honest and hard working civil servant. He placed his desk right in the
centre of the general office and was available to see any member of the
public. He treated everyone with courtesy and rendered assistance to
all in the correct order. There was no queue jumping. A very high ranking
officer once “pulled rank” but was politely told to wait his turn. It was a
joy to deal with the Shah Alam land office during the tenure of office of
this civil servant. Alas, this ideal situation did not last.  Rumour had it
that this officer was too honest and proper. He was transferred to another
job and into obscurity.

What is the situation of the Shah Alam office since then? you may ask.
Well, there have been many changes, including computerisation which
worked for a while. We were told, in early February 2000 that the Y2K
bug struck. I had to write in to the Selangor Bar, through the Bar Council,
for the members of the Bar Committee to seek a dialogue with the land
office officials to look into solutions to speed up searches and
presentations.

The land office is only now attending to presentations that have been
outstanding for 3 to 4 months. Presentations and requests for searches
may only be made in the mornings from opening at 8.00 a.m. until 9.15
a.m. when the counter would be closed. In the afternoons, it starts at
2.00 p.m. and closes at 2.15 p.m. On Fridays, the counter is closed for
the afternoon. There is only one set of registration books for private
caveats and it is quite often that the book is not available.
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One of the many reasons given for delays is that as the computers were
not in working order, official receipts for payment of search fees could
not be issued. Thus, if a search is urgent, one could only do it upon
making a payment but no official receipt would be issued.

Once again, banking and conveyancing lawyers have either to seek
waivers of compliance with this “formality” or risk discovering
encumbrances if one had the courage to present the instrument for filing
before making the search.

(iv) Other Government Departments

As we do not have too much time to cover more of the other government
departments, I will leave you to draw on your experiences and that of
your family and friends.

You may wish to reflect on the services provided in our hospitals, the
waiting at the passport office, the long suffering agonies of Malaysians
who have married spouses who are not Malaysian citizens. I still marvel
at the recent public statement of a deputy minister in our
government, when he said that the answer to solving the problem
of obtaining residential status for a foreign wife is not to marry
one. After all, he said, there are so many lovely Malaysian girls to choose
from. Obviously, we have an official of the wrong calibre holding high
office.

2.9 Privatisation

Mrs. Thatcher, the Prime Minister of the United Kingdom in the late 70s,
introduced “privatisation” of State projects. The objective was that government
should concentrate on regulating business and industry rather than running it.
State run projects, for example, power stations, telecommunications, transport,
etc. were all to be “privatised”. Other countries, including Malaysia, followed
the U.K. example. The Malaysian government privatised the airline, the motor
industry, the shipping industry and the naval ship yard, amongst others.



The Journal of the Malaysian Bar

78                                      Society & Justice (2000) XXVIX No 3

Let us examine the procedure we adopted in Malaysia. There were no
bids for such projects nor were there any public announcements inviting offers
from interested parties. These projects were handed over to selected individuals
that the Ministers in charge decided were the appropriate persons to take over
such projects.

The airline was given to an individual who was already running a
telecommunications project. He is still in control of the airline and his
telecommunication group.

The national motor industry was handed over to another selected individual.
Unfortunately the individual who took over Hicom had a fatal air plane accident.
Hicom is now back with the State, with State owned Petronas acquiring control.
The Malaysian shipping line, which was privatised to another individual, is back
with the State. Again, it was Petronas to the rescue.

Have we, ordinary Malaysian citizens, been given a full accounting of
these transactions, apart from the scant press releases? The accounts of
Petronas are not available to the public.

As stated at the start of this paragraph, the rationale for privatisation is
that government should concentrate on regulating business and industry rather
than running it. We now have a situation in Malaysia where government is
continuing to regulate and fully participate in business and industry, including
regaining control of privatised projects through government owned statutory
bodies and companies. We also have companies controlled or linked to political
parties in government.  Are there not conflicts of interests in such
situations?

2.10 Bank Mergers

“Six banks is the right number”, said the official announcement of Bank Negara,
Malaysia. The Malaysian government had, so the public was told, after
consultation with the banking industry, decided that all the financial institutions
in the country should be merged into six groups. This will strengthen the banking
industry so that they could face the challenges of the future when Malaysia
opens its doors to “globalisation” following the World Trade Organisation
requirements.
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The Central Bank arbitrarily selected six “anchor” banks. Each of the
anchor banks was given a group of financial institutions for them to “merge
with”. Deadlines were set for Memorandum of Understanding (“MOU”) to
be signed by each of the parties to such mergers. The anchor banks were to
commence due diligence investigations of the “targeted” banks, in some cases,
even before the parties have agreed to fundamental terms. This was not a
problem for Bank Negara as it has directed the financial institutions to agree to
valuations in accordance with guidelines to be issued later by Bank Negara.
The commercial practice of mergers or acquisitions based on the concept of
“willing seller and willing buyer” was not given due consideration.

Along with the signing of MOUs, the Central Bank set out a timetable for
the signing of sale and purchase or acquisitions agreements, calling of meetings
for shareholders’ approval and the finalisation of the “mergers”. The term
“mergers” has been used very loosely. In many of the MOUs, the transactions
were clearly acquisitions.

Bank Negara treated the whole exercise of forging the mergers into six
banking groups with the utmost urgency. Directives were issued to chief
operating officers and controlling shareholders to remain in Malaysia throughout
this period of “negotiations”. They were told that the prior permission of Bank
Negara was required if such key persons were to leave the country on holiday
of otherwise.

How did the banking industry react to all this? Bank Negara publicly
announced that all the banks have agreed to sign the MOUs. This statement
was far from the reality, although bankers did not publicly contradict the Central
Bank.

Would any sane banker, with no intention of merging his bank or
having it acquired in the first place, agree to a “merger” when it is an
acquisition upon terms to be “agreed” in accordance with guidelines
to be formulated by Bank Negara?

Were the actions of the Central Bank reasonable? Were such strong
measures really needed to strengthen the banking industry? Were there sufficient
explanation given for such mergers and the rationale for each grouping?
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Before one answer these questions, let us examine the subsequent events.

Malaysian bankers can be said to be astute. Representations of dire
consequences that would result from the mergers in accordance with Bank
Negara directives were made to the right ears. While the Central Bank was
representing to the Malaysian public that all financial institutions were on target
in agreeing to the mergers, the Prime Minister announced, first while he was in
London, and again when he returned to Malaysia, that the magical number of
six is not sacrosanct. “It could be more or it could less”, said the Prime Minister.

The policy changed and we now have ten anchor banks and the financial
institutions seemingly could choose their own partners and negotiate terms
acceptable to the parties to such mergers. The mergers or acquisitions are
now in due process of being negotiated. Again, according to Bank Negara, the
mergers into ten banks are expected to be finalised by the end of 2000.

Someone asked; What about the interests of minority shareholders? Have
they been consulted? According to the timetable set by Bank Negara,
shareholders’ meetings will be convened at the appropriate time for them to
approve the mergers. As lawyers, we know that we could always rely on the
Courts to remedy unfair practices, if there are any. The Companies Act, 1965
has adequate protection for minority shareholders. Will such shareholders be
able to obtain justice in our Courts? We will examine this in the next section.

3. THE JUDICIARY

3.1       The Sacking of the Lord President

“This is the end of the independence of the Judiciary”. These words crossed
my mind when I prepared my paper “Judging the Judges - Did the conduct of
the three Judges amount to Misbehaviour? - Was Dismissal Justified?” dated
the 4th November 1988. This paper was presented at a seminar organised by
the Bar Council in November 1988 following the sacking of the Lord President
and two Federal Court Judges. The short answer to the question posed was a
simple NO, for all three Judges.

What has become of our Judiciary since then. Let us examine the facts of
the “landmark” case reported in 1995 in the Malaysian Law Journal.
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3.2    Ayer Molek Rubber Co. Bhd & Ors v. Insas Bhd & Onor
         [1995] 2 MLJ 734 (“The Ayer Molek Case”)

1. The brief facts of the matter are as follows:

a. On 10 April 1995, the Plaintiffs (Insas Bhd & Megapolitan
Nominees Sdn Bhd) applied for and were granted an ex parte interlocutory
mandatory injunction by Azmel J in the High Court (“the 10 April
Order ”).

b. The injunction basically compelled the Defendants (Ayer Molek
Rubber Co Bhd and others) to effect the registration of the transfer of
540,000 shares of Ayer Molek to the Plaintiffs in the share register of
Ayer Molek and to issue new share certificates in the Plaintiffs’ names
within 2 working days.

c. The Plaintiffs’ writ was filed in the Appellate and Special Powers
Division of the High Court.

d. On 11 April 1995, the 10 April Order was served on most of the
Defendants.

e. On 12 April 1995, the Defendants filed an ex parte summons in
chambers to set aside the 10 April Order (“the SIC”).

f. On 13 April 1995, the SIC was made inter partes and it was
served on the Plaintiffs’ solicitors at 12.00pm.

g. It was heard by the learned Judge at 2pm on 13 April 1995. The
learned Judge adjourned the inter partes hearing to 27 April 1995. The
Defendants immediately applied for a stay of the 10 April Order pending
disposal of the SIC. The Judge refused to grant the stay.

h. On 14 April 1995, the Defendants applied to the President of the
Court of Appeal for a stay of the 10 April Order pending the hearing of
the Defendants’ motion for stay in the Court of Appeal. The learned
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President did not grant the stay.

i. On 14 April 1995 and in compliance with the 10 April Order, the
subject shares were registered in the names of the Plaintiffs.

j.   On 18 April 1995, the Defendants filed an appeal to the Court of
Appeal against the decision of the Azmel J adjourning the hearing of the
SIC to 27 April 1995 (“the Appeal against the adjournment”).

k.    On 18 April 1995, the Defendants also filed a motion to the Court of
Appeal for a stay of the 10 April Order pending the disposal of the
Appeal against the adjournment.

l. On 21 April 1995, the High Court informed the parties that the
hearing of the SIC on 27 April 1995 had to be adjourned to 11 May 1995
because the High Courts were shifting to the Wisma Denmark, Jalan
Ampang.

m. On 11 May 1995, the Defendants withdrew the SIC and Azmel
allowed the withdrawal with no order as to costs. The Defendants
withdrew the SIC on the grounds that the 10 April Order had already
been executed and lapsed.

n. On 24 July 1995 when the Defendants’ motion for stay of the 10
April Order came up for hearing before the Court of Appeal, the
Defendants withdrew the said motion.

The Defendants further made an oral application to the Court of Appeal
for an interim injunction to restrain the Plaintiffs from enjoying or
exercising any rights including disposing of the shares which are the
subject of the 10 April Order pending the disposal of the Appeal against
the adjournment (“the Interim Injunction ”).

o. On 26 July 1995, the Court of Appeal ordered the Interim
Injunction.
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p. On 1 August 1995, leave to appeal against the Interim Injunction
to the Federal Court was given by the Federal Court.

Further, the Federal Court granted a stay of execution of the Interim
Injunction and gave the Plaintiffs 2 weeks to file its appeal to the Federal
Court.

2. The Judgments

a. The High Court decision/judgment of Azmel J is not reported.

b. The Court of Appeal judgment is reported in [1995] 2 MLJ 734.
The Court of Appeal coram consisted of NH Chan JJCA, Siti Norma
Yaakob JJCA and KC Vohrah J.

c. The Federal Court judgment is reported in [1995] 2 MLJ 833.
The Federal Court coram consisted of Eusoff Chin CJ, Zakaria Yatim
FCJ and PS Gill J.

3. The Composition of the Federal Court Coram

a. Article 122(2) of the Federal Constitution as it was before 23
June 1994 (which was the date certain amendments to Article 122(2)
came into force) read as follows:

“A judge of a High Court other than the Chief Justice may sit as a judge of the

Federal Court where the Lord President considers that the interests of justice

so require, and the judge shall be nominated for the purpose (as occasion

requires) by the Lord President.”

b. By the Constitution (Amendment) Act 1994 which came into force
on 23 June 1994, Article 122(2) of the Federal Constitution was
amended to read as follows:

“A judge of the Court of Appeal other than the President of the Court of
Appeal may sit as a judge of the Federal Court where the Chief Justice considers
that the interests of justice so require, and the judge shall be nominated for the
purpose (as occasion requires) by the Chief Justice.”



The Journal of the Malaysian Bar

84                                      Society & Justice (2000) XXVIX No 3

c. The coram in the Federal Court consisted of Eusoff Chin CJ, Zakaria
Yatim FCJ and PS Gill J.

PS Gill J was a Judge of the High Court of Malaya and was therefore
not qualified to sit on the Federal Court.

The coram of the Federal Court was thus not constituted in
accordance with Article 122(2) of the Federal Constitution. The
Bar Council issued a statement to this effect. The Chief Justice
responded by criticising the Bar Council for making the statement
in public.

This is what the Prime Minister said, as reported in the New Straits
Times on 8 September 1995, when asked to comment on the “dispute”
between the Chief Justice and the Bar Council in relation to the Ayer
Molek case:

“I am not blaming anybody. I think both sides should sit down and find
out what is wrong if there is anything wrong.”

On 24 March 1996, the New Straits Times reporting on the “recent
Judges Conference in Kuching” quoted that the Prime Minister “spoke
frankly of the need for judges to beware of being used as tools to settle
boardroom battles”.

3.3 Back-log of Cases in Lower Courts

The Minister in the Prime Minister’s Department, Dr. Rais Yatim, announced
recently that the backlog of cases pending in the Magistrates and Sessions in
Malaysia exceeded 700,000. The majority of them are criminal cases. In some
of these criminal cases, the defendants have been in custody, because they
were either denied bail or were not able to post bail, for periods exceeding the
maximum prison sentences of the offences for which they have been charged.
“This amounts to a denial of basic human rights”, said the Minister.
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Since reading the statement of the Minister there have been no further
announcements as to the fate of these remand prisoners who have been denied
their basic human rights.

3.4 Contempt of Court

In 1966, two lawyers were charged for contempt of court. There were no
contempt cases against lawyers in 1997.

In 1998 there were 6 cases of lawyers being charged for contempt of
court. Two cases of contempt of court against lawyers were instituted in 1999.
We have one case of contempt of court in 2000.

The Bar Council has formed a “Contempt of Court against lawyers
Special Committee” to look into this trend and take the necessary action.

3.5 Filing of Court Documents

When I started practice in 1960, I remember my filing clerk was able to extract
a seal copy of a writ or order within 48 hours of filing.  The time taken today is
(i) in the K.L. High Court, 4 to 6 weeks and (ii) in Shah Alam High Court, 2 to
3 months. In instances where a certificate of urgency is filed and Counsel
appears personally, the writ ought to be extracted within 48 hours or sometimes
on the same day, if the filing was made in the morning. However, we have a
situation where a Petition under Section 216 of the Companies Act was filed at
the Shah Alam High Court on 11th November 1999 together with a certificate
of urgency. Until the date of this paper, 3rd May 2000, the Petition has not
been extracted.

Practising lawyers would understand the pressure from clients, especially
those who are plaintiffs suing for a simple debt, to speed up this process.
Contrast this situation with our neighbour, Singapore, where one is now able to
file documents by E-mail and extract the sealed documents on the same day.
Do we not have the maxim, “Justice delayed is Justice denied”?
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4.     ISSUES & C HALLENGES

4.1     SUMMARY

The issues and challenges confronting all Malaysians are clear. In summary,
they are:-

(a) Do we practise Parliamentary democracy in Malaysia?

(b) Do we have separation of powers amongst the three arms of our
democracy, (i) the Legislature, (ii) the Judiciary and (iii) the Executive?

(c) Do we have an independent Judiciary?

(d) Is there transparency in our Government, that is the Executive? Is
there good governance? Do we live in a Just Society?

(e) What actions do we take to ensure that there is “Transparency &
Good Governance for a Just Society” in Malaysia, if there isn’t any or
there is insufficient transparency and good governance?

4.2 JUSTICE IN JEOPARDY

While preparing this paper, I received a copy of the report, entitled Justice in
Jeopardy, of a joint mission (“mission”) comprised of members of the following
Geneva based organisations, namely:

(i)  The International Bar Association (“IBA”);
(ii) The ICJ Centre for the Independence of Judges and Lawyers
     (“CIJL”);
(iii) The Commonwealth Lawyers’ Association (“CLA”); and
(iv) The Union Internationale Des Advocats (“UIA”).

Members of the mission are; (i) as chairman, the Honourable Lord
Abernethy, Judge of the Court of Sessions (Supreme Court), Scotland,
immediate past president of the IBA’s Judges’ Forum (ii) the
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Honourable Mr. Justice N J McNally, Appellate Judge of the Supreme
Court, Zimbabwe and (iii) Dr Rajeev Dhavan, Senior Advocate and a
Commission member of the International Commission of Jurists, India.

The mission visited Malaysia from 17 - 27 April 1999. They met a variety
of persons concerned with the administration of justice in Malaysia. These
included the Chief Justice, the President of the court of Appeal, the two Chief
Judges, Datuk Ibrahim Ali, the Deputy Minister, Prime Minister’s Department
and prominent members of the Bar. Repeated attempts were also made to
arrange meetings with the Prime Minister, the Deputy Prime Minister,
the Attorney General and the Foreign Minister, but without success.

On 17 February 2000, the mission sent a letter to the Government of
Malaysia through its Permanent Mission in Geneva enclosing two copies of
the report. In its letter the mission requested the Malaysian government to give
its comments by the 15th March 2000 for incorporation into the published version
of the report. The mission regretted that no comments were received.

I quote below the opening paragraphs of the conclusion and summary of
recommendations of the mission:

“In this report we have commented only upon those matters which were
brought to the attention of the mission and which came within its terms
of reference. During the mission’s discussions certain other matters were
raised which it considered were outside its terms of reference. We have
not commented on these. Also it may be that there are other matters
which would have come within the terms of reference but were not
raised with the mission. Obviously, we cannot speculate upon that.

Overall, however, our clear impression is that there are well-founded
grounds for concern as to the proper administration of justice in Malaysia
in cases which are of particular interest, for whatever reason, to the
government. Plainly, this is only a small proportion of the total number of
cases which arise, but they are of vital importance to the well-being of
the entire system of justice in Malaysia. The central problem appears to
lie in actions of the various branches of an extremely powerful executive,
which has not acted with due regard for the other essential elements of



The Journal of the Malaysian Bar

88                                      Society & Justice (2000) XXVIX No 3

a free and democratic society based on the just rule of law. Such due
regard require both a clear grasp of the concept of the separation of
powers and also an element of restraint by all branches of the executive.
These have not been evident. There must be a truly independent judiciary,
fully prepared at all times to do justice for all, whether strong or weak,
rich or poor, high or low, politically compliant or outspoken. There must
be an automous bar which is allowed to render its services freely so as
to enable it to fulfil the purposes set out in its governing statute. Repression
of fundamental liberties should be maintained only if and to the extent
that it is absolutely necessary. There is real cause for concern in all
these areas”.

The Report then sets out in detail, the matters of concern and the mission’s
recommendations.

I recommend that every one of you present here obtain a copy of this Report.
It is available on the website of the International Bar Association:- http://
www.ibanet.org/pdf/malaysia.pdf.

4.3 HUMAN RIGHTS COMMISSION OF MALAYSIA

The Human Rights Commission of Malaysia Act, 1999 has been enacted by
Parliament. The government has announced the appointment of Tan Sri Musa
Hitam, the former deputy Prime Minister, as the chairman and the appointment
of other members.

I wish to congratulate the government for enacting this piece of legislation.
I am sure all of us present here, are hopeful that the Commission will discharge
its functions in accordance with the powers given them without fear or favour.

The Commission has just held its inaugural meeting on 24th April 2000.
The programme of action proposed by the Commission at this meeting as reported
in the print media appear to be encouraging. I urge all of you who are concerned
with human rights to give your full support to the Commission.
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4.4 Food for Thought

Before I leave you to ponder over these issues and challenges, I quote for you
to consider, excerpts from the speech delivered by Tan Sri Musa Hitam, the
newly appointed chairman of the Human Rights Commission, at the annual
general meeting of UMNO branches in Johor Bahru division on 19 February
2000, as reported in the 2000:20(2) issue of Aliran:

“No matter what arguments our leaders use to counter accusations of
corruption, nepotism and cronyism, the perception of many members
of society is that it indeed exists.

In politics, what counts is image or perception.  No matter how we try and
ask that such cases be brought to justice in the courts, reported to the
police or other parties that are responsible, when the people see the
extravagant and wasteful lifestyle of those in power and compare it
against the actual income these people are supposed to get, they cannot
accept our arguments.

In the early 1980s, there were two attractions that resulted in overwhelming
acceptance of UMNO, especially among the Malays.  These were the concepts
of  “Clean, Efficient and Trustworthy” and “Leadership by Example”,
both of which abide by the teachings of Islam.

The practices that were demanded of UMNO of that time (I still remember
how excited the UMNO Supreme Council was over these concepts!), seems
to me, to have been forgotten while we are still trying to get close to the
people.  Finally, in the last few years, the leaders seem embarrassed to
even mention the concepts of “Clean, Efficient and Trustworthy” and
“Leadership by Example”.

In my opinion, the perception of the people is that PAS, as a party that
rules in only one state, practises these concepts far more than UMNO does.
By doing so, PAS has been able to prove its credibility and project a positive
image.

Don’t UMNO members see all this?  Aren’t UMNO members who come
from the grassroots, from among the ordinary citizenry, aware of all these
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issues?  Of course they see it, of course they are aware!  I’m sure they see
and are aware.  Some see so well and are so aware that they have become
frustrated, so much so they quietly and secretly refuse to vote for candidates
from their own party.”

These “home truths” from the chairman of the Human Rights Commission,
should give us food for thought when we ponder over the issues and challenges
listed in this paper.

I urge you to and I am sure you will come up with some positive responses.

Remember the words of our Lord, when his disciples asked “who can be
saved?”  Our Lord replied “For men, it is impossible, but not for God: because
everything is possible for God.” - Mark chapter 19, verse 27.
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OF ISLAMIC  “L OANS” A ND OTHER MATTERS OF

INTEREST

       MOHAMED ISMAIL BIN MOHD SHARIFF*

In this article the contributor discusses the validity of certain claims and assertions made by the
writer of an article in an earlier issue of this Journal. This contributor seeks to point out what he
believes are erroneous notions about Islamic financing that that article expounds. The contributor
also attempts to clear any misconceptions that may arise from the said article.

Part 2 of the article under the sub-heading “Fees Chargeable for Islamic
Loan Documentation” in the article entitled “HOW TO BILL? -

“MISCELLANEOUS EXPENSES” AND “ISLAMIC LOANS” in the
December 1999 issue of INSAF calls for comment. As appears from the
article, the Conveyancing Practice Committee has clarified, among others, the
proper basis for charging legal fees for Islamic facility documentation.

Whilst the learned writer (“the writer”) is to be commended for attempting
to explain the basis for the ruling, he makes certain assertions which strike at
the very heart of Islamic financing principles. Those assertions, if left
uncorrected, would necessarily depict Islamic financing in a most unfavourable
light. The views expressed by the writer are reflective of those commonly held
by the average non-Muslim person1 - who thinks that Islamic financing is nothing
more than conventional lending in a green garb. To him Islamic financing is the
same as conventional lending with “interest” charges replaced by “profit”; in
other words, he thinks the profit element in Islamic financinig transactions is
camouflaged interest. Indeed such views are also expressed by some
professionals, including lawyers.

There is a general misconception about the nature of Islamic banking
facilities with a tendency to compare them with and fit them into the mould of
conventional banking facilities. Conventional banking facilities are basically

* Advocate & Solicitor, High Court of Malaya & The Supreme Court of the Republic of
Singapore

1. I must hasten to add that there are a large number of non-Muslims who do sufficiently
appreciate the nature and legal basis of Islamic banking.
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moneys lent on interest; they are loans granted in any one or more of its numerous
nuances, from overdrafts to housing loans to syndicated loans. These are true
loans, that is to say, moneys lent on interest, the mainstay of conventional
banking. But, except for one instance, Islamic banks and other financial
institutions that make available Islamic facilities do not grant loans. The only
type of loan that is recognised in Islamic banking is qard-ul-hasan which is an
interest-free loan. The conventional (though not exact) equivalent is the friendly
or benevolent loan. All other banking transactions currently provided by these
Islamic institutions are transaction-based or activity-based: there is a buy-and-
sell, a sale, leasing, investment or some other form of Shariah-recognised
transaction underlying the facility that is granted. There is no lending of money
and so there can be no charging of interest.

In Islam interest is prohibited but trading is allowed, indeed commended.

The Al-Quran says:

“Those who devour usury will not stand except as stands one whom
the Evil One by his touch hath driven to madness. That is because
they say: “Trade is like usury,” but Allah hath permitted trade and
forbidden usury ....2

In his commentary on this verse the translator says “Usury is condemned and
prohibited in the strongest possible terms. There can be no question about the
prohibition.”3

The Islamic financing transaction which the writer discusses in his article
is the Al-Bai Bithaman Ajil transaction, commonly described as a deferred
payment sale. This transaction though subject to some debate4 in some other
jurisdictions has been allowed by the local Syariah scholars and approved by

2 Chapter II, Verse 275 (Abdullah Yusuf All, The Holy Qur-an, Text, Translation   &
Commentary (1969 edn.))

3 Vol 1, page 111, note 324.
4 It would be beyond the scope of this note to delve into that debate.
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our courts5. It is a buy-and-sell transaction under which the customer pays the
selling price of the bank by instalments over an agreed period of time. In this
financing transaction the bank buys the property from the customer pursuant
to the Property Purchase Agreement at the property purchase price, which is
usually the amount of facility required by the customer, say, RM150,000. The
bank then sells the property back to the customer immediately after the purchase
pursuant to the Property Sale Agreement at the property sale price, which is
the sum of the property purchase price (RM150,000 in the example taken) and
the bank’s profit for the entire tenure of financing required (say RM150,000.00
(profit) for 15 years (tenure)). The sale price will therefore be RM300,000
which the customer will repay by monthly instalments of an agreed figure over
15 years. By way of security for the repayment the customer will provide such
securities as the bank may require. This is usually a land charge over the
property, the subject matter of the transaction, and, perhaps, a guarantee.

However much the transaction described above might resemble a
conventional loan transaction, it must be emphasised that this is not a loan
transaction and interest is therefore not payable on the “loan”. The writer is
quite aware that the charging of interest for money lent is not allowed in Islam
and he says so in his article.6 Yet he asserts in several places in the article that
interest is payable or charged on loans granted by the banks. For instance, the
article asserts that

“ [h]arga belian [purchase price] is the actual amount of the loan,
while harga jualan [sale price] is the aggregate sum of the principal
of the loan plus interest thereon.”7

Whilst the man in the street may look upon the transaction in that way, possibly
because he does not understand or appreciate the true nature of the transaction,
it is important that members of the Bar should be in a position to correct such

5. Bank Islam Malaysia Bhd v Adnan Bin Omar [1994]3 CLJ 735; [1994]3 AMR 44; affirmed
on appeal to the (then) Supreme Court (Supreme Court Civil Appeal No. 02-390-94) (no
written judgment was delivered in that appeal) and Dato’ Haji Nik Mahmud Bin Daud v
Bank Islam Malaysia Berhad [1996]1 CLJ 576 [1996] 4 MLJ 295 (HC); [1998]3 MLJ 393
(CA).

6 at page 84
7 at page 82
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misconceptions about Islamic banking.

The writer then proceeds to discuss a typical transaction8 under the “Islamic
Loan Scheme”. To my knowledge neither Bank Islam Malaysia Berhad nor
any of the other financial institutions offering Islamic banking facilities have an
“Islamic Loan Scheme”. Unfortunately many conventional bankers themselves
describe Islamic financing facilities as Islamic loans. Such misdescription is
most likely due to a lack of appreciation of the nature of Islamic financing
facilities.

The writer further states9 that:

“[w]hen the property is redeemed, the property is deemed to have
been sold back to the borrower at harga jualan, which is in fact the
aggregate sum of the principal loan and the interest accrued for the
whole period of the loan.”

And he goes on to say10 that:

“[w]hen the borrower redeems the property, the bank “sells back”
the property to him at harga jualan, which is equivalent to the amount
of the principal loan plus total interest thereon.”

Apart from the fact that this repeats the misconception that the facility provided
by the bank is a loan and that interest is payable on the loan, it also gives an
erroneous picture of the transaction itself. The property is not “deemed to
have been sold back to the borrower” “when the property is redeemed”.

It is of crucial importance that the exact nature of the transaction be clearly
understood prior to any analysis thereof. As was seen above, the bank buys
the property from the customer pursuant to the Property Purchase Agreement
and then sells the property back to the customer immediately thereafter pursuant
to the Property Sale Agreement so that the customer becomes the owner
thereof. The bank thereafter does not hold any proprietary interest in the land.
This is the reason why banks usually take some form of security over the land

8 at page 83
9 at page 83
10 at page 84
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whether by way of a charge or otherwise. I am sure the writer would readily
agree that one cannot take a charge over one’s own property.

The writer further argues11 that:

“ [h]arga Jualan [the sale price] under the Islamic loan scheme may
be regarded as a legal fiction created to circumvent the prohibition
against the charging of interest under the Islamic law.”

The writer does not say on what basis he makes such a strong assertion. But
if this assertion is true (which it most certainly is not) its implications are rather
far-reaching, for it must surely mean that all the banks and financial institutions
carrying on this type of Islamic banking transaction are doing so contrary to
Syariah.

Additionally the banks would be jeopardising their very banking licenses.
In the case of Islamic banks section 3(5)(b) of the Islamic Banking Act, 1983
provides that the Central Bank (i.e. Bank Negara Malaysia) shall not recommend
the grant of a licence, and the Minister shall not grant a licence [to an Islamic
bank], unless he is satisfied:

“(b) that there is, in the articles of association of the bank concerned,
provision for the establishment of a Syar’iah advisory body to advise
the bank on the operations of its banking business in order to ensure
that they do not involve any element which is not approved by the
Religion of Islam”.

And a similar provision exists in section 124(7) of the Banking and Financial
Institutions Act, 1989 which reads as follows:

(7)     For the purposes of this section -

(a)     there shall be established a Syariah Advisory Council which
shall consist of such members, and shall have such functions,
powers and duties as may be specified by the Bank [Negara] to
advise the Bank [Negara] on the Syariah relating to Islamic
banking business or Islamic financial business;”

11 at page 84
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The purport of these two sections is clear. The Syariah Councils established
have a statutory duty to ensure that the banking business carried on or authorised
to be carried on by Islamic banks and other financial institutions are in accordance
with Islamic principles. I do not believe the writer means to say that these two
Syariah Councils have sanctioned the circumvention of the prohibition in Islam
against the charging of interest by these banks and financial institutions. He
goes on to say12, however, that:

“[u]nder the Islamic Law, it is unconscionable to earn interest, but it
is perfectly in order for the bank to share any profit with the borrower.”

The author seems to be unsure whether charging or taking interest is prohibited
or unconscionable in Islam, for earlier on he says it is prohibited and here he
says it is unconscionable. The position in syariah is clear: in Islam it is not
unconscionable to earn interest; it is much more than that; it is haram
[prohibited]. It is the strictest form of prohibition and this prohibition derives
from the Qur’an itself.13

It is this contributor’s view that the writer’s perception about Islamic
financing as expressed in the said article, with respect, arises perhaps from a
misunderstanding of the true nature and operation of the Islamic financing
transaction in the example that he discusses. That transaction, as noted above,
is the Al-Bai Bithaman Ajil transaction and it has been recognised as a valid
Islamic financing transaction by our courts.14

The writer’s good intention in attempting to explain the basis for charging
fees in this type of transaction is to be welcomed but the article would have
been more beneficial if the facts and information contained in it had been
verified for accuracy. Sadly in this instance grave misconceptions regarding
Islamic financing transactions have perhaps inadvertently been propagated.
These misconceptions of Islamic banking should be cleared up and the correct
picture should be given in the interests of a proper understanding of the same
and the good name of the Islamic banking industry. It is hoped that this article
will to some extent serve those purposes.

12. also in page 84
13 see note 3, supra
14 see note 6, supra.
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